
From: Dan Adams
To: Council, City
Cc: Planning Commission; Clerk, City
Subject: cell network equipment on poles - they should become extinct
Date: Monday, December 17, 2018 8:51:39 AM

Dear City Council Members,

I'm writing again to ask you to eliminate pole-top cell network infrastructure by pushing the
telecom companies to bury their installations in underground vaults. Underground installations
should be the only option for locating this type of equipment in residential neighborhoods.
These systems don't belong next to people's houses and above our neighborhood sidewalks
and walking paths.

My primary grievance with the pole-mounted equipment in residential neighborhoods is the
noise pollution. Within 50 feet of these poles, constant white noise is noticeable during
otherwise quiet times of the day. For people who have houses right next to these poles, they
must hear this noise in their yards all the time. Within 20 feet of these poles, the sound is loud
enough to be heard inside a houses if the windows are open. It seems wrong to bring this sort
of constant noise pollution onto someone's property. On my morning walks, I walk by several
of these pole-mounted systems. When walking toward them and as the noise starts to be
audible, it sounds like a car is approaching from down the street. 

I love the quiet times in our neighborhood and am lucky enough to own a home here. If the
city added one of these constant noise sources within earshot of my yard and house, I would
be heartbroken at the loss of the quiet we cherish and would be furious someone allowed this
kind of infrastructure to alter the environment of my house and yard. Airplane and car noise
break the silence periodically but then quiet returns. With these systems, quiet is gone for
good.

These systems are also eyesores, especially the big cans sticking up from the top of the pole,
usually looking wobbly and sloppy since they rarely seems to be lined up well with the pole.
In a community which cares about aesthetics, our great tree canopy and architecture controls
and review, why would we possibly tolerate such lousy looking equipment mounted in our
neighborhoods? Would you accept one of these things mounted on the corner or side of your
lot?

The telecom industry is not hurting for profit these days. Please make them pay to bury all of
their infrastructure. Palo Alto must allow the Utilities to bear his cost. The city must not make
the residents bear the significant everyday environmental burden just so the Utilities can
increase their profitability.

Thanks,

Dan Adams
 Whitsell Ave.
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From: Jeanne Fleming
To: Council, City
Cc: Clerk, City; Planning Commission
Subject: Don"t allow Palo Alto to be a pawn of the FCC
Date: Sunday, December 16, 2018 2:42:27 PM

Dear Mayor Kniss, Vice-Mayor Filseth and Council Members DuBois, Fine, Holman,
Kou, Scharff, Tanaka and Wolbach:
 
I am writing to urge you to do two things.
 
First, please reject City Staff’s advice that Palo Alto incorporate into its ordinances
elements of an order issued by the Federal Communications Commission (FCC) in
October.  The FCC order is intended to strip cities of important rights with respect to
city-owned property, including the right to set the rental fee for space on city-owned
poles.  There is absolutely no reason for Palo Alto to voluntarily give up these rights. 
(Please note that the current administration has stacked the FCC with Commissioners
who are unequivocal supporters of the telecommunications industry. For example, Ajit
Pai, the man appointed by President Trump to chair the FCC, is former Associate
General Counsel of Verizon.)

 
Second, as the Planning and Transportation Commission has recommended, please
instead consider joining the League of California Cities and dozens of individual cities,
including New York, Los Angeles, Portland, Seattle and San Jose, in suing the FCC
with respect to its October order. 
 
City Staff’s end-of-year rush to change Palo Alto’s ordinances to embrace the FCC’s
blatantly pro-telecom order raises many questions, among them:
 

1. Why now, when major legal challenges to the FCC’s order have not yet been
decided?
 

2. Why now, when the California PUC—and indeed the entire State of California—
is rethinking the wisdom of aboveground utilities in the wake of the Camp,
Tubbs and Woolsey wildfires, to name but a few? 

 
3. Why now, when our Representative, Anna Eshoo, and her colleague, Senator

Richard Blumenthal of Connecticut, are challenging the FCC’s current assertion
that cell tower installations near people’s jobs and homes are safe?
 

4. Why now, when Palo Alto’s Architectural Review Board has directed Crown
Castle/Verizon to locate ancillary cell tower equipment underground? and
 

5. Why now, when serious questions have been raised about the integrity of Palo
Alto’s cell tower application review process in the wake of Chief Technology
Officer Jonathan Reichental’s abrupt resignation following the revelation that he
had for years been accepting lavish gifts of travel from the telecommunications
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industry? 
 
Finally, I hope you will take note that—in advising the Planning and Transportation
Commission to recommend that you modify our municipal ordinances so as to codify
the FCC’s pro-telecommunications-industry order—City Staff failed to reveal that the
order they were advising you endorse is being fought by the League of California
Cities, to which Palo Alto belongs.  Instead, the Planning and Transportation
Commission had to learn from residents that the League, along with dozens of
individual cities, has filed a lawsuit to halt the order’s implementation.
 
Thank you for your consideration.  Please let me know if you have any questions.
 
Sincerely,
 
Jeanne Fleming
 
Jeanne Fleming, PhD
JFleming@Metricus.net
650-325-5151
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From: William Ross
To: Planning Commission
Subject: Agenda Item No. 4; Proposed Ordinance Amending Section 18.42.110 (Wireless Communication Facilities) of

chapter 18.42 (Standards for Special Uses of Title 18 (Zoning of the Palo Alto Municipal Code (“PAMC”) to Update
the Code to Reflect recently Adopted F

Date: Wednesday, December 12, 2018 8:11:25 PM
Attachments: Agenda Item No. 4 12.11.18.pdf

Please see the attached.
 
William D. Ross, Esq.
Law Offices of William D. Ross
A Professional Corporation
400 Lambert Avenue, Palo Alto, California 94306
Tel: (650) 843-8080; Fax: (650) 843-8093
E-Mail:  wross@lawross.com
 
------------------------------------------------------------------------------------
THE INFORMATION CONTAINED IN THIS E-MAIL MESSAGE IS INTENDED ONLY FOR THE PERSONAL
AND CONFIDENTIAL USE OF THE DESIGNATED RECIPIENTS. THIS MESSAGE MAY BE AN ATTORNEY-
CLIENT COMMUNICATION, AND AS SUCH IS PRIVILEGED AND CONFIDENTIAL. IF THE READER OF THIS
MESSAGE IS NOT AN INTENDED RECIPIENT, YOU ARE HEREBY NOTIFIED THAT ANY REVIEW, USE,
DISSEMINATION, FORWARDING OR COPYING OF THIS MESSAGE IS STRICTLY PROHIBITED. PLEASE
NOTIFY US IMMEDIATELY BY REPLY E-MAIL OR TELEPHONE, AND DELETE THE ORIGINAL MESSAGE
AND ALL ATTACHMENTS FROM YOUR SYSTEM.  THANK YOU
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December 12, 2018 


 


VIA ELECTRONIC TRANSMISSION 


 


The Honorable Ed Lauing, Chair 


 and Member of the City of Palo Alto  


Planning and Transportation Commission 


250 Hamilton Avenue   


Palo Alto, California 94306 


  


Re:    Agenda Item No. 4; Proposed Ordinance Amending Section 18.42.110 


(Wireless Communication Facilities) of chapter 18.42 (Standards for Special 


Uses of Title 18 (Zoning of the Palo Alto Municipal Code (“PAMC”) to 


Update the Code to Reflect recently Adopted FCC Regulations   


 


Dear Chair, Lauing and Commission Members: 


 


 This communication submits authority as to why the proposed Ordinance advanced 


by Staff under Agenda Item No. 4 should not be considered until there is a further 


evaluation of the impact of the litigation challenges to the proposed (but not yet effective) 


FCC Declaratory Ruling and Third Report and Order, FCC 18-133, 83 Fed. Reg. 51,867 


(Oct. 15, 2018) (“FCC Order No. 18-33” or “the Regulation”) and the recent rulemaking 


proceeding initiated by the California Public Utilities Commission (“PUC”) – Order 


instituting rulemaking to implement electric utility Wildfire Mitigation Plans pursuant to 


SB 901 (2018) issued October 25, 2018, No. 18-10-007 (PUC Rulemaking 18-10-007)1. 


 


It should initially be acknowledged that this area of regulation of Small Antenna 


Facilities (“SAF”) and the interplay between local regulation and federal regulation has 


been the subject of extensive regulation at the state level, AB 649 and California 


Legislative efforts on this matter during the 2017 Legislative session. 


 


                                                 
1 A copy of the PUC Rulemaking Order concerning Wildfire Mitigation Plans is attached as Exhibit “A.” 
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A significant number of local agencies and State Associations of Government have 


challenged the Regulation on several grounds.  Initially, the challenge was instituted by the 


telecommunications entities themselves, such a Verizon (see Verizon Communication, Inc 


v. Federal Communications Commission, Tenth Circuit Federal Court of Appeal No. 19-


9559566.  However, a group known as the “San Jose Petitioners” also challenged the 


Regulation.  Those Petitioners include Arcadia, California; Bellevue, Washington; Burien, 


Washington; Burlingame, California; City of Culver City, California; Town of Fairfax, 


California; City of Gig Harbor, Washington; City of Issaquah, Washington; City of 


Kirkland, Washington; City of Las Vegas, Nevada; City of Los Angeles, California; 


County of Los Angeles, California; City of Monterey, California; City of Ontario, 


California; City of Piedmont, California; City of Portland, Oregon; City of San Jacinto, 


California; City of Shafter, California; and City of Yuma, Arizona.  


 


 In addition, the League of Oregon Cities, the League of California Cities, the League 


of Arizona Cities and Towns; the City of Bakersfield, California; the City of Rancho Palos 


Verdes, California; and the cities of New York, New York; Seattle, Washington; and 


Tacoma, Washington have also challenged the Regulation2.   


 


The basis for the collective challenge deals with several aspects of the proposed 


Regulation – it’s supposed prohibition of all local regulation, the limitation of fees and 


the extent of aesthetic review. 


 


The Staff Report on this matter indicates that: 


 


The FCC adopted FCC-18-133 on September 26, 2018 and 


provided for it to become affective 90 days after it is published in 


the Federal Register on June 14, 2019.  FCC-18-133 is binding on 


local governments, unless and until the Court orders otherwise 


(page 2). 


 


No mention is made of the extensive litigation challenge just 


described. 


 


If the proposed Ordinance is recommended for approval by the Commission, a 


factual position could be created whereby SAF facilities could go in only to be subject to 


removal because of the invalidation of the FCC Regulation or because of the Rulemaking 


proceeding before the PUC that bares directly on the public health, safety and welfare – 


consideration of requiring that above ground utility poles be undergrounded. 


 
                                                 
2 A summary of the involved local agency challenges is contained in the enclosed Motion for Transfer of 


Proceeding to the Ninth Federal Circuit Court of Appeals, Exhibit “B.” 
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With respect to the collective challenge of the Legislation, which is now subject to 


a Motion to Transfer from the Federal Tenth Circuit Court of Appeals to the Ninth Circuit 


Court of Appeals (see, Exhibit “B” a motion not opposed by the United States Department 


of Justice) the issue should be addressed as to why there is no discussion of this challenge 


and why the City of Palo Alto chooses not to be a Petitioner challenging the Regulation.  


 


One of the chief Petitioners is the City of San Jose, who through the implementation 


of several specific plans is proceeding on a development course ironically identical to that 


of the City of Palo Alto, i.e. office space for increased job demand in association with those 


industries typical of the Silicon Valley.  Pragmatically, what is different between the City 


of San Jose and the City of Palo Alto? 


 


The PUC rulemaking process is meant to implement SB 901, the post 2017 


Napa/Sonoma Fire legislation which is meant to address and alleviate practices of publicly 


regulated utilities that contribute to the type of wildfires that occurred during 2017 and 


most recently with the Camp Fire in Paradise, California. 


 


  As an example, the Comments of the City of Laguna Beach3 are related to the 


proposed placement of any SAF facility as they maintain, as have other cities that Public 


Utilities Code Section 8386 as modified by SB 901 includes undergrounding utility poles 


as a method to “achieve the highest level of safety reliability and resiliency.” 


 


Certainly, this prospective implementation of Public Utilities Code Section 8386 


should at least be considered by the Commission prior to blindly approving what appears 


to be a ministerial amendment to Municipal Code Section 18.42.110. 


 


Several City utility workers have indicated that PG&E lines (and joint utility lines) 


exist within the City, and especially in the area south of 280 where there are urban interface 


areas that are remarkably similar to the Silverado area of Napa which was destroyed in the 


2017 fires. 


 


Again, pragmatically, should not at least this PUC Rulemaking proceeding in 


conjunction with litigation over the Regulation be analyzed by Staff prior to making a 


recommendation to the City Council? 


 


The proposed CEQA exemption for the proposed Ordinance should also be 


reevaluated.  Presently, adoption of the proposed Ordinance is deemed to be exempt from 


the provisions of the California Environmental Quality Act under CEQA Guidelines 


Section 15061 because there is no possibility that the Ordinance will have significant effect 


                                                 
3 The Comments of the City of Laguna Beach are attached as Exhibit “C.” 
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on the environment (staff report page 11).   


 


It is respectfully suggested that the two actions described in this communication – a 


good faith litigation challenge by local agencies, many of which employed private counsel 


had filed extensive preliminary pleadings to the actual principle of preemption of the 


Regulation and the rulemaking proceeding of the State PUC indicated precisely the 


opposite, there will be an effect on the physical environment.  Continued placement of SAF 


facilities above ground as a basis to maintain utility poles above round clearly could have 


an impact on the physical environment if not the public health, safety, and welfare of both 


rate payers, property owners and business within the City because of their connection to 


wildfires.  


 


Very truly yours, 


 
William D. Ross 


 


WDR:jf 


 


Enclosures: 


 


Exhibit A. Federal Motion to transfer to Ninth Circuit 


 


Exhibit B. Order initiating Rulemaking, California Public Utilities Commission, Wildfire      


Mitigation Plans 


 


Exhibit C. Comments by the City of Laguna Beach in the California PUC Rulemaking 


Proceeding re: Wildfire Mitigation Plans 
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UNITED STATES COURT OF APPEALS  
FOR THE TENTH CIRCUIT 


SPRINT CORPORATION, 


Petitioner, 


v. 


FEDERAL COMMUNICATIONS 
COMMISSION, et al., 


Respondents. 


Case No. 18-9563 (MCP No. 155) 


VERIZON COMMUNICATIONS, INC., 


Petitioner, 


v. 


FEDERAL COMMUNICATIONS 
COMMISSION, et al., 


Respondents. 


Case No. 18-9566 (MCP No. 155) 


PUERTO RICO TELEPHONE COMPANY, 
INC., 


Petitioner, 


v. 


FEDERAL COMMUNICATIONS 
COMMISSION, et al., 


Respondents. 


Case No. 18-9567 (MCP No. 155) 
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THE CITY OF SAN JOSE, CALIFORNIA; et 
al., 


Petitioners, 


v. 


UNITED STATES OF AMERICA 


and 


FEDERAL COMMUNICATIONS 
COMMISSION 


Respondents 


Case No. 18-9568 (MCP No. 155) 


CITY OF SEATTLE, WASHINGTON, et al., 


Petitioners, 


v. 


FEDERAL COMMUNICATIONS 
COMMISSION, et al., 


Respondents. 


Case No. 18-9571 (MCP No. 155) 


CITY OF HUNTINGTON BEACH, 


Petitioner, 


v. 


FEDERAL COMMUNICATIONS 
COMMISSION, et al., 


Respondents. 


Case No. 18-9572 (MCP No. 155) 
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MOTION TO TRANSFER 


Pursuant to 28 U.S.C. § 2112(a)(5), Petitioners in City of San Jose v. F.C.C., 


Case No. 18-95681 (“San Jose Petitioners”) respectfully move this Court to transfer 


this case to the United States Court of Appeals for the Ninth Circuit.  San Jose 


Petitioners in this case seek review of the FCC’s Declaratory Ruling and Third 


Report and Order, FCC 18-133, 83 Fed. Reg. 51,867 (Oct. 15, 2018).  The San 


Jose Petitioners are local governments within the Ninth Circuit that originally filed 


a timely appeal of the FCC Order in that Circuit.  However, pursuant to 47 C.F.R. 


§ 1.13(a)(1), this case was transferred to this Court pursuant to 28 U.S.C.  


§ 2112(a)(3) and the Rules of the Judicial Panel on Multidistrict Litigation.  


Nonetheless, as explained below, San Jose Petitioners believe that the interests of 


justice and the plain language of 28 U.S.C. § 2112(a)(5) require that the matter be 


heard by the Ninth Circuit.  The San Jose Petitioners have an interest in having this 


matter heard by the Ninth Circuit, and have been granted intervention in all of the 


cases before this Court that appeal the FCC’s order.  They are filing an identical 


1 The “San Jose Petitioners” are San Jose, California; Arcadia, California; Bellevue, 
Washington;  Burien, Washington; Burlingame, California; City of Culver City, 
California; Town of Fairfax, California; City of Gig Harbor, Washington; City of 
Issaquah, Washington; City of Kirkland, Washington; City of Las Vegas, Nevada; 
City of Los Angeles, California; County of Los Angeles, California; City of 
Monterey, California; City of Ontario, California; City of Piedmont, California; 
City of Portland, Oregon; City of San Jacinto, California; City of Shafter, 
California; and City of Yuma, Arizona.
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Motion in all the cases as a matter of caution, since the cases are not yet 


consolidated. 


Counsel for San Jose Petitioners has contacted counsel for the other parties 


listed in the docket of this case and is authorized to make the following 


representations.  The following parties support the motion to transfer: the City of 


Seattle, Washington; the City of Tacoma, Washington; the City of Coconut Creek, 


Florida; the City of Lacey, Washington; the City of Turnwater, Washington; the 


Colorado Communications Alliance; Rainier Communications; the County of 


Thurston, Washington; the City of New York, New York; the City of Huntington 


Beach, California; the League of Oregon Cities; the League of California Cities; 


the League of Arizona Cities and Towns; the City of Bakersfield, California; the 


City of Rancho Palos Verdes, California; the City of Eugene, Oregon; the City of 


Huntsville, Alabama; the City of Bowie, Maryland; the City of Westminster, 


Maryland; and the County of Marin, California.  The following parties oppose the 


motion to transfer: the FCC; Sprint Corporation; Verizon Communications, Inc.; 


CTIA; Puerto Rico Telephone Company, Inc.; and the Competitive Carriers 


Association.  The Department of Justice takes no position on the transfer motion at 


this time. 
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Background


San Jose Petitioners are one of six groups seeking review of an FCC order 


released in September 2018: In the Matter of Accelerating Wireless Broadband by 


Removing Barriers to Infrastructure Investment, Declaratory Ruling and Third 


Report and Order, FCC 18-133 (rel. Sep. 27, 2018) (“September Order”).  The 


September Order was published in the Federal Register on October 15, 2018.  See 


83 Fed. Reg. 51867.  Six petitions were filed in four different courts of appeals—


three in the Ninth, and one each in the First, Second, and this Circuit—within ten 


days triggering the MDL lottery.  The cases were filed on October 24 and 25, 2018 


and received by the FCC on October 25, 2018.  As a result of the lottery process, 


the case was consolidated in this Court. 


Currently pending in the Ninth Circuit and Eleventh Circuit are petitions for 


review of an FCC order arising from the same administrative docket, based upon 


the same record, and on which the FCC relies as legal foundation for the matter 


before this Court.  In August 2018, the FCC issued Accelerating Wireline 


Broadband Deployment by Removing Barriers to Infrastructure Investment, Third 


Report and Order and Declaratory Ruling, FCC 18-111 (rel. Aug. 3, 2018) 


(“August Order”).  The August Order was published in the Federal Register on 


September 14, 2018.  See 83 Fed. Reg. 46812.  No one sought judicial review of 


the August Order during the initial 10-day lottery period.  On October 2, 2018, the 
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City of Portland, Oregon filed a petition for review of the August Order in the 


Ninth Circuit.  City of Portland v. FCC, 9th Cir. 18-72689.  On October 18, 2018, 


American Electric Power Service Corporation filed a petition for review in the 


Eleventh Circuit.  See American Electric Power Service Corp. v. FCC, 11th Cir. 


No. 18-14408.  The former appeal addressed the portion of the August Order 


concerning local and state authority to control the placement of wireline and 


wireless facilities.  The latter addressed the unrelated issue of the terms and 


conditions under which companies may themselves perform “make-ready” work 


on FCC-regulated utility poles.  On October 30, 2018, the FCC moved to transfer 


the Eleventh Circuit appeal to the Ninth Circuit pursuant to 28 U.S.C. § 2112(a)(5).  


That motion is currently pending before the Eleventh Circuit. 


Argument


The Ninth Circuit is the proper venue for the six petitions currently pending 


before this Court.  Pursuant to 28 U.S.C. § 2112(a)(1), when a petition for review 


is not filed within ten days after the issuance of an order, but instead filed after this 


ten-day window, the agency must “file the record in the court in which proceedings 


with respect to the order were first instituted.”  If petitions for review of the “same 


order” are subsequently filed in other courts of appeal, those courts “shall transfer 


those proceedings to the court in which the record is so filed.”  28 U.S.C. § 


2112(a)(5).  Furthermore, petitions challenging different orders will be treated as 
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the “same order” if they “are associated with the same dockets, arise out of the 


same administrative proceeding, and govern aspects of a single agency undertaking 


to implement . . . provisions in the Telecommunications Act of 1996 . . . .”  Bell 


Atlantic Tel. Cos. v. FCC, Nos. 96-1333, 96-1337, 1996 WL 734326, at *1 (D.C. 


Cir. Nov. 25, 1996).  “The public policy underlying section 2112(a) requires that it 


be ‘be liberally applied to permit review by a single court of closely related matters 


where appropriate for sound judicial administration.’”  See American Civil 


Liberties Union, 486 F.2d 411, 414 (quoting Eastern Air Lines, Inc. v. C.A.B., 354 


F.2d 507, 511 (D.C. Cir. 1965)). 


Here, the August Order and September Order can be treated as the same 


order.  Both orders are associated with the same dockets, arise out of the same 


administrative record,2 and govern aspects of an agency undertaking intended to 


accelerate deployment of wireline and wireless infrastructure.   “Any other 


construction would result in two courts reviewing at least some portions of the 


same administrative record.”  Bell Atlantic, 1996 WL 734326, at *1; see also 


American Civil Liberties Union v. FCC, 486 F.2d 411, 414 (D.C. Cir. 1973) 


(holding petitions challenging different orders were to be treated as the “same 


order” for purposes of § 2112(a) because “the orders were issued during the course 


2 The records, to the extent that they are different, are different because entities did 
file ex parte comments between the time of the adoption of the August and 
September Orders.
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of the same proceeding and [we]re to be reviewed on the same record made in [the 


same docket].”).  Because petitions challenging the August Order and the 


September Order may be treated as the same order for purposes of determining 


where the appeal should be heard, the Court must next look to see when these 


petitions were filed to determine where the agency must file the record and where 


all related petitions for judicial review must be transferred. 


A review of the timing of the various filings shows that the Ninth Circuit is 


the proper venue.  Portland’s petition in the Ninth Circuit was the first to be filed 


on October 2, 2018.  The MDL wasn’t triggered until nearly three weeks later.  


Thus, because the Ninth Circuit was the court in which proceedings were “first 


instituted,” that is the Court in which the FCC must file the record from which both 


the August Order and September Order arise and this Court should accordingly 


transfer the petitions challenging the September Order to the Ninth Circuit.  See 28 


U.S.C. § 2112(a)(1); 28 U.S.C. § 2112(a)(5).   


Furthermore, it will also be in the interests of the justice for this Court to 


transfer to the Ninth Circuit.  First, the September Order under review in this Court 


expressly and repeatedly relies on the August Order.  See, e.g., August Order at pp. 


17 n. 84, 18 n.87, 50 n.272.  One of the purposes of the Hobbs Act is to vest “an 


appellate panel rather than a single district judge with the power of agency 


review,” and to allow a “uniform, nationwide interpretation of the federal statute 
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by the centralized expert agency . . . .”  Mais v. Gulf Coast Collection Bureau, Inc, 


768 F.3d 1110, 1119 (11th Cir. 2014).  Transferring the cases ensures that the 


decision of the Ninth Circuit on the Third Report and Order and Declaratory 


Ruling and the decision on the Declaratory Ruling and Third Report and Order will 


be consistent.   


One of the central issues presented in the petition lodged by the City of San 


Jose and in the Portland case is the meaning of the phrase “prohibit or have the 


effect of prohibiting,” which appears in 47 U.S.C. Section 253 and 47 U.S.C. 


Section 332(c)(7).  In NCTA v. Brand X, 545 U.S. 967 (2005), the Supreme Court 


noted that a Court of Appeals “prior judicial construction of a statute trumps an 


agency construction otherwise entitled to Chevron deference only if the prior court 


decision holds that its construction follows from the unambiguous terms of the 


statute . . . .”  Id. at 982.  The Ninth Circuit adopted an interpretation of the phrase 


“prohibit or effectively prohibit” based on the unambiguous terms of the statutes in


Sprint Telephony PCS, L.P. v. County of San Diego, 543 F.3d 571 (9th Cir. 2008), 


and that interpretation was ignored by the FCC in adopting the Order now before 


the Court.  August Order at ¶¶ 34–35.  The Ninth Circuit is in the best position to 


determine if (as we believe is clearly the case) the Order improperly ignored the 


binding interpretation of the Circuit in issuing the Order that is at issue here.    
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Finally, it is at least worth noting that, as to appeals before this Court,  states 


and their subdivisions’ interests are far more affected by this Order than are the 


interests of other petitioners.  We suspect that the arguments will center around the 


issues raised by local government petitioners, and those issues will substantially 


overlap those raised in Portland.  


Conclusion


For the above stated reasons, San Jose Petitioners believe this Court must 


transfer all cases appealing the FCC’s September Order to the Ninth Circuit.  


Respectfully submitted, 


/s/ Joseph Van Eaton  
Joseph Van Eaton 
Best Best & Krieger LLP 
2000 Pennsylvania Ave, N.W. Suite 5300 
Washington, DC  20006 
Phone: (202) 785-0600 
Fax:  (202) 785-1234 


Counsel for San Jose Petitioners 


November 29, 2018
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CERTIFICATE OF WORD COUNT 


Pursuant to Federal Rules of Appellate Procedure 27(d)(2)(A), this motion, 


produced using a computer, contains 1,822 words.  
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CERTIFICATE OF SERVICE 


I hereby certify that on November 29, 2018 I filed the foregoing Motion to 


Transfer with the Clerk of the United States Court of Appeals for the Tenth Circuit 
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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 


 
Order Instituting Rulemaking to 
Implement Electric Utility Wildfire 
Mitigation Plans Pursuant to Senate 
Bill 901 (2018). 
 


FILED 
PUBLIC UTILITIES COMMISSION 


OCTOBER 25, 2018 
SAN FRANCISCO, CALIFORNIA 


RULEMAKING 18-10-007 


 
 


ORDER INSTITUTING RULEMAKING 


 


Summary 


The Commission opens this Order Instituting Rulemaking (OIR) to 


implement the provisions of Senate Bill 9011 related to electric utility wildfire 


mitigation plans.  This OIR will provide guidance on the form and content of the 


initial wildfire mitigation plans, provide a venue for review of the initial plans, 


and develop and refine the content of and process for review and 


implementation of wildfire mitigation plans to be filed in future years.  


1. Background 


Devastating wildfires have become a regular occurrence in California.  


Senate Bill (SB) 901 starkly recites a litany of statistics showing that wildfires 


have grown larger and more intense over the last several decades, resulting in 


loss of life and property, ecological devastation, increases in future fire risk, and 


                                              
1  Stats. 2018, Ch. 626. 
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significant greenhouse gas emissions.  In response, SB 901 attempts to address 


these changes by directing a variety of actions in multiple contexts.2  


New provisions of Public Utilities Code Section 8386, enacted as part of 


SB 901, require all California electric utilities to prepare and submit wildfire 


mitigation plans that describe the utilities’ plans to prevent, combat and respond 


to wildfires affecting their service territories.3  This proceeding focuses on this 


requirement, and is the vehicle for the review and implementation of the electric 


utilities’ wildfire mitigation plans.4  


The Commission-jurisdictional electric corporations that are required to 


participate in this proceeding are Pacific Gas and Electric Company (PG&E), 


Southern California Edison Company (SCE), San Diego Gas & Electric Company 


(SDG&E), Liberty Utilities/CalPeco Electric (Liberty), Bear Valley Electric 


Service, a division of Golden State Water Company (Bear Valley), and Pacific 


Power, a division of PacifiCorp (PacifiCorp).  The Commission also invites the 


input of all stakeholders in guiding our approach.  The Commission has long 


worked with the California Department of Forestry and Fire Protection 


(CAL FIRE) on improving wildfire mitigation, and based on that work and input 


from the parties, this rulemaking will include development of proposed 


guidance for what the electric utilities’ wildfire mitigation plans should contain.   


                                              
2  Many of the actions directed to be taken by SB 901 are outside the purview of this 
Commission, such as changes to timber harvest plans, and are not addressed in this Order 
Instituting Rulemaking (OIR).  


3  The required elements of the wildfire mitigation plans under Section 8386 are set forth in 
Appendix A. 


4  SB 901 included other Commission-related provisions in addition to the wildfire mitigation 
plans.  Those provisions will be addressed in other proceedings.  
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The provisions of SB 901 relating to the Commission’s review and 


implementation of wildfire mitigation plans include short turnaround times for 


much of the necessary action by the Commission.  Accordingly, at times this 


proceeding may move very quickly, with either shortened deadlines or fewer 


rounds of input.  All parties should be prepared to act on short deadlines and be 


as cooperative and forthcoming as possible so we can meet the legislative 


mandate, consistent with due process.   


This rulemaking is the first step in implementing one central aspect of the 


sweeping requirements of SB 901.  Because of California’s recent experience that 


the wildfire season is beginning sooner and ending later, the Commission 


determines that it is important to have the initial set of electric utility wildfire 


mitigation plans approved as close to the beginning of summer 2019 as possible.  


The Commission does not expect to achieve perfection in the short time that will 


be available for the initial review and implementation of the first wildfire 


mitigation plans, but will work with the parties to make the best use of that time 


to develop useful wildfire mitigation plans.  The Commission will also use this 


proceeding to further refine its approach to the review and implementation of 


subsequent electric utility wildfire mitigation plans.  


2. Preliminary Scoping Memo 


The Commission will conduct this rulemaking in accordance with Article 6 


of the Commission's Rules of Practice and Procedure, “Rulemaking.”5  As 


required by Rule 7.1(d), this OIR includes a preliminary scoping memo as set 


                                              
5  All references to “Rules” are to the Commission’s Rules of Practice and Procedure unless 
otherwise indicated. 
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forth below, and preliminarily determines the category of this proceeding and 


the need for hearing. 


2.1. Issues 


The scope of this proceeding is limited to only the wildfire mitigation 


plans of California’s electric utilities required by Section 8386 as modified by 


SB 901.  The scope of this proceeding does not encompass the topic of wildfire 


mitigation measures generally, which is an issue much broader than the utilities’ 


wildfire mitigation plans, and involves non-utility actors and other federal, state, 


and local decision makers.  The scope of this proceeding also does not include 


utility recovery of costs related to wildfire mitigation plans, which Section 8386 


requires be addressed in general rate case applications.  The Commission’s 


approval of wildfire mitigation plans in this proceeding is not a substitute – 


implicit or explicit – for the Commission’s review in a general rate case whether 


the associated costs are just and reasonable.6  The Commission will not consider 


or approve explicit expenditures in wildfire mitigation plans in this proceeding; 


however, in evaluating the proposed plans the Commission may weigh the 


potential cost implications of measures proposed in the plans.  This proceeding is 


accordingly categorized as ratesetting.  


The focus of this proceeding will be on the language in Public Utilities 


Code Section 8386, as modified by SB 901.  The full text of amended Section 8386 


is set forth in Appendix A.  Section 8386 contains a detailed list of the required 


contents of the plans, and the items to be included in the plans are all within the 


scope of the proceeding.  In this proceeding the Commission will consider, 


                                              
6  “The commission shall consider whether the cost of implementing each electrical 
corporation’s plan is just and reasonable in its general rate case application.”  (Section 8386(g).) 
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among other things, how to interpret and apply the statute’s list of required plan 


elements, as well as whether additional elements beyond those required in 


statute should be included in the wildfire mitigation plans.  Parties will be asked 


for specific and detailed input on their interpretation of Section 8386, including 


their views on the meaning of the provisions listed for inclusion in wildfire 


mitigation plans.  Other provisions of SB 901 that affect our consideration, 


interpretation, or approval of the wildfire mitigation plans may also be within 


the scope of this proceeding.7 


Section 8386 contains a three-month window for Commission approval of 


the wildfire mitigation plans for all respondents.  This timeframe is extremely 


ambitious for a matter of this magnitude and far shorter than typical deadlines 


applicable to Commission proceedings.  The scope and schedule for this 


proceeding will reflect this short statutory deadline for approval of the plans.  


The initial wildfire mitigation plans will be filed in this proceeding, pursuant to a 


schedule and direction to be set forth in more detail in the Scoping Memo.  An 


opportunity to comment on the directions for the wildfire mitigation plans will 


be provided after the Scoping Memo is issued.  The respondent utilities are 


directed to work cooperatively with Commission staff to ensure that the filed 


plans are complete and clearly organized.  


This proceeding is also the vehicle for development and refinement of 


guidance for the content of future wildfire mitigation plans.  After the 


                                              
7  While SB 901 also addresses utilities’ compliance with their approved wildfire mitigation 
plans and penalties for non-compliance, those issues will not be addressed in this proceeding at 
this time, but are likely to be part of a separate proceeding.  An issue that may be considered 
later in this proceeding is whether, and if so, how, the Commission may decide to stagger the 
compliance periods for each electric utility.  (Section 8386(b).) 
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Commission approves the initial wildfire mitigation plans, the Commission will 


determine how it will address subsequent rounds of annual plans.  We expect to 


learn from our experience addressing the initial set of plans filed in this 


proceeding, and use that experience to inform our approach to future plans.8  


The categorization of future phases of this proceeding, including establishing 


rules for wildfire mitigation plans, may be revisited at a later date.  Any statutory 


changes related to wildfire mitigation plans may also be considered in this 


proceeding.  


3. Categorization; Ex Parte Communications; 
Need for Hearing 


Rule 7.1(d) of the Commission’s Rules of Practice and Procedure requires 


that an order instituting rulemaking preliminarily determine the category of the 


proceeding and the need for hearing.  As a preliminary matter, we determine 


that this proceeding is categorized as ratesetting.  Accordingly, ex parte 


communications are subject to the restrictions and reporting requirements set 


forth in Article 8 of the Rules.  


We are also required to preliminarily determine if hearings are necessary.  


We preliminarily determine that hearings are not necessary.   


3.1. Preliminary Schedule 


The preliminary schedule for initial activities in this proceeding is as 


follows: 


                                              
8  For example, the Commission could adopt a standardized template for wildfire mitigation 
plans. 
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SCHEDULE 


EVENT DATE 


Comments on OIR filed and served 10 days from issuance of OIR 


Prehearing conference   


November 14, 2018, 10:30 a.m., 
Commission hearing room A, 
505 Van Ness Avenue, San 
Francisco.  


Scoping memo  December 2018 


Comments on instructions for initial Plans 
10 days after Scoping Memo 
issued 


Wildfire mitigation plans filed  February 2019 


Opening comments on initial wildfire 
mitigation plans 20 days after Plan filing 


Reply comments on initial wildfire mitigation 
plans 


10 days after opening 
comments 


Decision on initial wildfire mitigation plans 


Three months from Plan 
filing/service, unless extended 
pursuant to SB 901, Pub. Utils. 
Code § 8386(e)9 


 


The prehearing conference (PHC) will be held for the purposes of 


(1) taking appearances, (2) discussing schedule and process, and (3) informing 


the scoping memo.  The PHC shall be held beginning at 10:30 a.m. on 


November 14, 2018 in the Commission Courtroom, 505 Van Ness Avenue, 


San Francisco, California.   


                                              
9  Section 8386(e) provides that “The commission shall approve each plan within three months 
of its submission, unless the commission makes a written determination, including reasons 
supporting the determination that the three-month deadline cannot be met and issues an order 
extending the deadline.”  
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The assigned Commissioner or the assigned Administrative Law Judge(s) 


(ALJ) may change the schedule to promote efficient and fair administration of 


this proceeding. 


If there are any workshops or other public meetings in this proceeding, 


notice of such workshops will be posted on the Commission’s Daily Calendar to 


inform the public that a decision-maker or an advisor may be present at those 


meetings or workshops.  Parties shall check the Daily Calendar regularly for such 


notices. 


4. Respondents 


PG&E, SCE, SDG&E, Liberty, Bear Valley and PacifiCorp are named as 


respondents to this proceeding. 


5. Service of OIR 


This OIR shall be served on all respondents. 


In addition, in the interest of broad notice, this OIR will be served on the 


official service lists for the following proceedings: 


 Rulemaking 15-05-006, Order Instituting Rulemaking to Develop 
and Adopt Fire-Threat Maps and Fire-Safety Regulations; 


 Rulemaking 15-06-009, Order Instituting Rulemaking Regarding 
Policies, Procedures and Rules for Regulation of Physical Security 
for the Electric Supply Facilities of Electrical Corporations 
Consistent with Public Utilities Code Section 364 and to Establish 
Standards for Disaster and Emergency Preparedness Plans for 
Electrical Corporations and Regulated Water Companies 
Pursuant to Public Utilities Code Section 768.6;  


 Application 15-09-010, Application of San Diego Gas & Electric 
Company for Authorization to Recover Costs Related to the 2007 
Southern California Wildfires Recorded in the Wildfire Expense 
Memorandum Account (WEMA); 
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 Application 17-07-011, Application of Pacific Gas and Electric 
Company for Authority to Establish the Wildfire Expense 
Memorandum Account; 


 Application 18-04-001, Application of Southern California Edison 
Company to Establish the Wildfire Expense Memorandum 
Account; 


 Application 18-09-002, Application of Southern California Edison 
Company for Approval of Its Grid Safety and Resiliency 
Program; and 


 Application 08-12-021, Application of San Diego Gas & Electric 
Company for Review of its Proactive De-Energization Measures 
and Approval of Proposed Tariff Revisions. 


In addition, in the interest of broad notice, this OIR will be served on the 


following agencies named in SB 901, and organizations representing local 


governments: 


 State Board of Forestry and Fire Protection (CAL FIRE) 


 California Energy Commission  


 State Air Resources Control Board 


 California Office of Emergency Services 


 California Department of Fish and Wildlife 


 California Infrastructure and Economic Development Bank 


 California Office of Planning and Research 


 California Department of Parks and Recreation 


 California State Association of Counties 


 League of California Cities 


 California Native American Heritage Commission  


 California Municipal Utilities Association 
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Service of the OIR does not confer party status or place any person who 


has received such service on the Official Service List for this proceeding, other 


than respondents.  Instructions for obtaining party status or being placed on the 


official service list are given below. 


6. Filing and Service of Comments and Other 
Documents 


Filing and service of comments and other documents in the proceeding are 


governed by the Commission’s Rules of Practice and Procedure.   


7. Addition to Official Service List 


Addition to the official service list is governed by Rule 1.9(f) of the 


Commission’s Rules of Practice and Procedure.  


Respondents are parties to the proceeding (see Rule 1.4(d)) and will be 


immediately placed on the official service list. 


Any person will be added to the “Information Only” category of the 


official service list upon request, for electronic service of all documents in the 


proceeding, and should do so promptly in order to ensure timely service of 


comments and other documents and correspondence in the proceeding.  (See 


Rule 1.9(f).)  The request must be sent to the Process Office by e-mail 


(process_office@cpuc.ca.gov) or letter (Process Office, California Public Utilities 


Commission, 505 Van Ness Avenue, San Francisco, California  94102).  Please 


include the Docket Number of this rulemaking in the request. 


Persons who file comments on this OIR become parties to the proceeding 


(see Rule 1.4(a)(2)) and will be added to the “Parties” category of the official 


service list upon such filing.  In order to assure service of comments and other 


documents and correspondence in advance of obtaining party status, persons should 



mailto:process_office@cpuc.ca.gov
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promptly request addition to the “Information Only” category as described above; they 


will be removed from that category upon obtaining party status. 


8. Subscription Service 


Persons may monitor the proceeding by subscribing to receive electronic 


copies of documents in this proceeding that are published on the Commission’s 


website.  There is no need to be on the official service list in order to use the 


subscription service.  Instructions for enrolling in the subscription service are 


available on the Commission’s website at http://subscribecpuc.cpuc.ca.gov/. 


9. Intervenor Compensation 


Intervenor Compensation is permitted in this proceeding.  Any party that 


expects to claim intervenor compensation for its participation in this Rulemaking 


must file a timely notice of intent to claim intervenor compensation.  (See 


Rule 17.1(a)(2).)  Intervenor compensation rules are governed by §§ 1801 et seq. 


of the Public Utilities Code.  Parties new to participating in Commission 


proceedings may contact the Commission’s Public Advisor. 


10. Public Advisor 


Any person or entity interested in participating in this rulemaking who is 


unfamiliar with the Commission’s procedures should contact the Commission’s 


Public Advisor in San Francisco at (415) 703-2074 or (866) 849-8390 or e-mail 


public.advisor@cpuc.ca.gov.  The TTY number is (866) 836-7825. 


 


Therefore, IT IS ORDERED that: 


1. This Order Instituting Rulemaking is adopted pursuant to Senate Bill 901, 


Stats. 2018, Ch. 626 and Rule 6.1 of the Commission’s Rules of Practice and 


Procedure. 


2. The preliminary categorization is ratesetting. 



http://subscribecpuc.cpuc.ca.gov/

mailto:public.advisor@cpuc.ca.gov
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3. The preliminary determination is that a hearing is not needed. 


4. The preliminarily scope of issues is as stated above. 


5. A prehearing conference is set for 10:30 a.m. on November 14, 2018 at 


San Francisco, California.   


6. The preliminary schedule for the proceeding is set forth in Section 3.1 


above.   


7. Pacific Gas and Electric Company, Southern California Edison Company, 


San Diego Gas & Electric Company, Liberty Utilities (CalPeco Electric), Bear 


Valley Electric Service, a division of Golden State Water Company, and Pacific 


Power, a division of PacifiCorp, are respondents to this Order Instituting 


Rulemaking. 


8. Pacific Gas and Electric Company, Southern California Edison Company, 


San Diego Gas & Electric Company, Liberty Utilities (CalPeco Electric), Bear 


Valley Electric Service, a division of Golden State Water Company, and Pacific 


Power, a division of PacifiCorp shall, and any other person may, file and serve 


comments of not more than 20 pages responding to this Order Instituting 


Rulemaking (OIR) not later than 10 days from the issuance of this OIR. 


9. Comments on this Order Instituting Rulemaking should address the scope 


and schedule of this proceeding, and its interaction with other related 


proceedings. 


10. The Executive Director will cause this Order Instituting Rulemaking to be 


served on all respondents and on the service lists for the following Commission 


proceedings:  Rulemaking (R.) 15-05-006, R.15-06-009, Application (A.) 15-09-010, 


A.17-07-011, A.18-04-001, and A.18-09-002, A.08-12-021.  In addition, the 


Executive Director will cause this Order Instituting Rulemaking to be served on 


the following agencies and organizations:  State Board of Forestry and Fire 
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Protection (CAL FIRE), California Energy Commission, State Air Resources 


Control Board, California Office of Emergency Services, California Department 


of Fish and Wildlife, California Infrastructure and Economic Development Bank, 


California Office of Planning and Research, California Department of Parks and 


Recreation, California State Association of Counties, League of California Cities, 


California Municipal Utilities Association and California Native American 


Heritage Commission. 


11.  Any party that expects to claim intervenor compensation for its 


participation in this Rulemaking must timely file its notice of intent to claim 


intervenor compensation.  (See Rule 17.1(a)(2).) 


This order is effective today. 


Dated October 25, 2018, at San Francisco, California. 


 


  MICHAEL PICKER 
                   President 
CARLA J. PETERMAN 
LIANE M. RANDOLPH 
MARTHA GUZMAN ACEVES 
CLIFFORD RECHTSCHAFFEN 
                             Commissioners 
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Amended Section 8386 
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8386. 


 


 (a) Each electrical corporation shall construct, maintain, and operate its electrical 


lines and equipment in a manner that will minimize the risk of catastrophic 


wildfire posed by those electrical lines and equipment. 


(b) Each electrical corporation shall annually prepare and submit a wildfire 


mitigation plan to the commission for review and approval, according to a 


schedule established by the commission, which may allow for the staggering of 


compliance periods for each electrical corporation. The Department of Forestry 


and Fire Protection shall consult with the commission on the review of each 


wildfire mitigation plan. Prior to approval, the commission may require 


modifications of the plans. Following approval, the commission shall oversee 


compliance with the plans pursuant to subdivision (h). 


(c) The wildfire mitigation plan shall include: 


(1) An accounting of the responsibilities of persons responsible for executing the 


plan. 


(2) The objectives of the plan. 


(3) A description of the preventive strategies and programs to be adopted by the 


electrical corporation to minimize the risk of its electrical lines and equipment 


causing catastrophic wildfires, including consideration of dynamic climate change 


risks. 


(4) A description of the metrics the electrical corporation plans to use to evaluate 


the plan’s performance and the assumptions that underlie the use of those metrics. 


(5) A discussion of how the application of previously identified metrics to 


previous plan performances has informed the plan. 


(6) Protocols for disabling reclosers and deenergizing portions of the electrical 


distribution system that consider the associated impacts on public safety, as well 


as protocols related to mitigating the public safety impacts of those protocols, 


including impacts on critical first responders and on health and communication 


infrastructure. 


(7) Appropriate and feasible procedures for notifying a customer who may be 


impacted by the deenergizing of electrical lines. The procedures shall consider th 


need the notify, as a priority, critical first responders, health care facilities, and 


operators of telecommunications infrastructure. 


(8) Plans for vegetation management. 


(9) Plans for inspections of the electrical corporation’s electrical infrastructure. 


(10) A list that identifies, describes, and prioritizes all wildfire risks, and drivers 


for those risks, throughout the electrical corporation’s service territory, including 


all relevant wildfire risk and risk mitigation information that is part of Safety 


Model Assessment Proceeding and Risk Assessment Mitigation Phase filings. The 


list shall include, but not be limited to, both of the following: 
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(A) Risks and risk drivers associated with design, construction, operations, and 


maintenance of the electrical corporation’s equipment and facilities. 


(B) Particular risks and risk drivers associated with topographic and climatological 


risk factors throughout the different parts of the electrical corporation’s service 


territory. 


(11) A description of how the plan accounts for the wildfire risk identified in the 


electrical corporation’s Risk Assessment Mitigation Phase filing. 


(12) A description of the actions the electrical corporation will take to ensure its 


system will achieve the highest level of safety, reliability, and resiliency, and to 


ensure that its system is prepared for a major event, including hardening and 


modernizing its infrastructure with improved engineering, system design, 


standards, equipment, and facilities, such as undergrounding, insulation of 


distribution wires, and pole replacement. 


(13) A showing that the utility has an adequate sized and trained workforce to 


promptly restore service after a major event, taking into account employees of 


other utilities pursuant to mutual aid agreements and employees of entities that 


have entered into contracts with the utility. 


(14) Identification of any geographic area in the electrical corporation’s service 


territory that is a higher wildfire threat than is currently identified in a commission 


fire threat map, and where the commission should consider expanding the high fire 


threat district based on new information or changes in the environment. 


(15) A methodology for identifying and presenting enterprise-wide safety risk and 


wildfire-related risk that is consistent with the methodology used by other 


electrical corporations unless the commission determines otherwise. 


(16) A description of how the plan is consistent with the electrical corporation’s 


disaster and emergency preparedness plan prepared pursuant to Section 768.6, 


including both of the following: 


(A) Plans to prepare for, and to restore service after, a wildfire, including 


workforce mobilization and prepositioning equipment and employees. 


(B) Plans for community outreach and public awareness before, during, and after a 


wildfire, including language notification in English, Spanish, and the top three 


primary languages used in the state other than English or Spanish, as determined 


by the commission based on the United States Census data. 


(17) A statement of how the electrical corporation will restore service after a 


wildfire. 


(18) Protocols for compliance with requirements adopted by the commission 


regarding activities to support customers during and after a wildfire, outage 


reporting, support for low-income customers, billing adjustments, deposit waivers, 


extended payment plans, suspension of disconnection and nonpayment fees, repair 


processing and timing, access to utility representatives, and emergency 


communications. 
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(19) A description of the processes and procedures the electrical corporation will 


use to do all of the following: 


(A) Monitor and audit the implementation of the plan. 


(B) Identify any deficiencies in the plan or the plan’s implementation and correct 


those deficiencies. 


(C) Monitor and audit the effectiveness of electrical line and equipment 


inspections, including inspections performed by contractors, carried out under the 


plan and other applicable statutes and commission rules. 


(20) Any other information that the commission may require. 


(d) The commission shall accept comments on each plan from the public, other 


local and state agencies, and interested parties, and verify that the plan complies 


with all applicable rules, regulations, and standards, as appropriate. 


(e) The commission shall approve each plan within three months of its submission, 


unless the commission makes a written determination, including reasons 


supporting the determination, that the three-month deadline cannot be met and 


issues an order extending the deadline. Each electrical corporation’s approved plan 


shall remain in effect until the commission approves the electrical corporation’s 


subsequent plan. At the time it approves each plan, the commission shall authorize 


the utility to establish a memorandum account to track costs incurred to implement 


the plan. 


(f) The commission’s approval of a plan does not establish a defense to any 


enforcement action for a violation of a commission decision, order, or rule. 


(g) The commission shall consider whether the cost of implementing each 


electrical corporation’s plan is just and reasonable in its general rate case 


application. Nothing in this section shall be interpreted as a restriction or 


limitation on Article 1 (commencing with Section 451) of Chapter 3 of Part 1 of 


Division 1. 


(h) The commission shall conduct an annual review of each electrical 


corporation’s compliance with its plan as follows: 


(1) Three months after the end of an electrical corporation’s initial compliance 


period as established by the commission pursuant to subdivision (b), and annually 


thereafter, each electrical corporation shall file with the commission a report 


addressing its compliance with the plan during the prior calendar year. 


(2) (A) Before March 1, 2021, and before each March 1 thereafter, the 


commission, in consultation with the Department of Forestry and Fire Protection, 


shall make available a list of qualified independent evaluators with experience in 


assessing the safe operation of electrical infrastructure. 


(B) (i) Each electrical corporation shall engage an independent evaluator listed 


pursuant to subparagraph (A) to review and assess the electrical corporation’s 


compliance with its plan. The engaged independent evaluator shall consult with, 


and operate under the direction of, the Safety and Enforcement Division of the 


commission. The independent evaluator shall issue a report on July 1 of each year 
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in which a report required by paragraph (1) is filed. As a part of the independent 


evaluator’s report, the independent evaluator shall determine whether the electrical 


corporation failed to fund any activities included in its plan. 


(ii) The commission shall consider the independent evaluator’s findings, but the 


independent evaluator’s findings are not binding on the commission, except as 


otherwise specified. 


(iii) The independent evaluator’s findings shall be used by the commission to carry 


out its obligations under Article 1 (commencing with Section 451) of Chapter 3 of 


Part 1 of Division 1. 


(iv) The independent evaluator’s findings shall not apply to events that occurred 


before the initial plan is approved for the electrical corporation. 


(3) The commission shall authorize the electrical corporation to recover in rates 


the costs of the independent evaluator. 


(4) The commission shall complete its compliance review within 18 months after 


the submission of the electrical corporation’s compliance report. 


(i) An electrical corporation shall not divert revenues authorized to implement the 


plan to any activities or investments outside of the plan. 


(j) Each electrical corporation shall establish a memorandum account to track 


costs incurred for fire risk mitigation that are not otherwise covered in the 


electrical corporation’s revenue requirements. The commission shall review the 


costs in the memorandum accounts and disallow recovery of those costs the 


commission deems unreasonable. 


 
 
 
 
 
 
 
 
 
 
 
 
 
 


(End of Appendix A) 
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BEFORE THE PUBLIC UTILITIES COMMISSION 


OF THE STATE OF CALIFORNIA 


Order Instituting Rulemaking to Implement 
Electric Utility Wildfire Mitigation Plans 
Pursuant to Senate Bill 901 (2018). 
 


Rulemaking 18-10-007 
(Filed 10/25/18) 
 


 
 


COMMENTS OF CITY OF LAGUNA BEACH  
TO RULEMAKING 18-10-007 


I. INTRODUCTION 


In accordance with Rule 6.2 of the California Public Utilities Commission 
(“Commission”) Rules of Practice and Procedure (“Rules”), the City of Laguna Beach submits 
these Comments to Order Instituting Rulemaking to Implement Electric Utility Wildfire 
Mitigation Plans Pursuant to Senate Bill 901 (2018) Rulemaking 18-10-007 (“Rulemaking”), 
filed on October 25, 2018. 


II. COMMENTS 


 The Commission opened this Rulemaking to implement the provisions of Senate Bill 
(SB) 901 related to electric utility wildfire mitigation plans. Section 8386 of the Public Utilities 
Code, as modified by SB 901, requires electrical corporations to annually prepare and submit a 
wildfire mitigation plan to the Commission for review and approval.1 The Rulemaking will 
provide guidance on the form and content of the initial wildfire mitigation plans, provide a venue 
for review of the initial plans, and develop and refine the content of and process for review and 
implementation of wildfire mitigation plans to be filed in future years.2  


Section 8386 requires that wildfire mitigation plans include “A description of the actions 
the electrical corporation will take to ensure its system will achieve the highest level of safety, 
reliability, and resiliency, and to ensure that its system is prepared for a major event, including 
hardening and modernizing its infrastructure with improved engineering, system design, 
standards, equipment, and facilities, such as undergrounding, insulation of distribution wires, and 
pole replacement.”   


The City of Laguna Beach encourages the Commission to ensure that the wildfire 
mitigation plans include electrical undergrounding as a mitigation measure to be implemented, 
and not simply used as a measuring stick for other less effective mitigation measures. 
Undergrounding is a crucial fire prevention tool that, while costly, can in certain locales provide 


                                                 
1 All further section references are to the Public Utilities Code unless otherwise noted.  
2 Rulemaking (“R.”) 18-10-007, Order Instituting Rulemaking to Implement Electric Utility Wildfire Mitigation 
Plans Pursuant to Senate Bill 901 (2018), issued October 25, 2018, p. 1.  
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the only reliable mitigation tool that will prevent significant loss of life and property from 
wildfire risk. California is facing an increasing number of fatal wildfires and an extended 
wildfire “season”, and undergrounding can no longer be discounted as a measure that is too 
costly to implement.  


A. Laguna Beach’s Interest in the Proceeding 


Since 2007, there have been at least four fires caused by overhead electrical utilities in 
Laguna Beach.  These fires were in or adjacent to 16,000 acres of wildland open space.  Indeed, 
one downed power line effectively closed Laguna Canyon Road to traffic during the annual 
Pageant of the Masters, effectively stranding thousands of visitors within the City. 


Luckily, due to weather conditions and fast Fire Department response, none of these fires 
resulted in a disaster similar to the 1993 wildfire which destroyed 441 homes and over 14,000 
acres.3  However, the recurrent fire history shows Laguna Beach’s particular vulnerability to 
wildfire risk. Existing measures such as tree trimming or hardening infrastructure have proved 
inadequate in eliminating the severe fire threat to the Laguna Beach Community. Because of this 
fire history, the City of Laguna Beach has been pursuing placing electrical utilities underground 
as the ultimate solution to mitigate against electrical caused fires.   


B. The Public Utilities Code Section 8386, as Modified by SB 901 Includes 
Undergrounding as a Method to “…. Achieve the Highest Level of Safety, 
Reliability, and Resiliency…..”4 


The City of Laguna Beach is concerned that the wildfire mitigation plans submitted and 
reviewed through this proceeding will not include electrical undergrounding as a mitigation 
measure that will be implemented as part of the plan, but that instead undergrounding will be 
discussed in the plan as a mere measuring stick for other less effective mitigation measures.   


The language of Public Utilities Code Section 8386, as modified by SB 901 in section c 
(12) states that the wildfire mitigation plan must provide “A description of the actions the 
electrical corporation will take to ensure its system will achieve the highest level of safety, 
reliability, and resiliency, and to ensure that its system is prepared for a major event, including 
hardening and modernizing its infrastructure with improved engineering, system design, 
standards, equipment, and facilities, such as undergrounding, insulation of distribution wires, 
and pole replacement.”  


The City of Laguna Beach strongly encourages the Commission to review the mitigation 
plans for mitigation measures that will achieve the highest level of safety, reliability and 
resiliency. The City of Laguna Beach believes that in many instances electrical undergrounding 
achieves the highest level of safety.    


                                                 
3 The 1993 wildfire was not caused by electrical sources. The fire details were obtained from a report to the Laguna 
Beach City Council on March 22, 2016. 
4 R.18-10-007, Appendix A Section 8386 excerpt from c (12). 
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C. Undergrounding Evaluation Should Consider Other Value-Added Factors 


The City of Laguna Beach believes that electrical undergrounding is the ultimate 
mitigation measure for protecting the electrical system from wildfire while also protecting the 
electrical system from igniting wildfires that are caused by wind, downed utility poles and wires, 
contact with trees, limbs, flying debris, accidental vehicle contact, among other issues with 
overhead lines.  


The City of Laguna Beach encourages the Commission to analyze additional benefit 
factors for undergrounding including: eliminating pole failure, eliminating accidental vehicle 
contact, eliminating pole mounted equipment failure, eliminating downed poles and wires from  
blocking emergency response vehicles and evacuation routes, and other safety benefits such as a 
new underground system would not require future Public Safety Power Shutoff (PSPS) protocol.  
These additional benefits would provide additional safety on a daily basis and not just during 
wildfire or extreme weather events.   


If costs are used as a factor in the analysis, the City of Laguna Beach encourages the 
Commission to evaluate life cycle costs such as the benefits of operating a brand new 
underground system versus hardening an aging overhead system, and the cost to the community 
of a PSPS event. It also goes without saying that any cost analysis will inevitably fail to capture 
the immeasurable loss of lives that have resulted from several of California’s recent wildfires, 
including the Carr and Tubbs fire in 2018 and 2017.  The Commission, and the electrical 
corporations, must take a bigger picture review when considering the costs and utility of 
undergrounding electrical infrastructure.  


III. CONCLUSION 


In summary, the City of Laguna Beach encourages the Commission to: 


i. Verify that the mitigation plans include electrical undergrounding as a mitigation 
measure to be implemented and not simply used as a measuring stick for other 
less effective mitigation measures; 


ii. Review the mitigation plans for achieving the highest level of safety, reliability, 
and resiliency; 


iii. Evaluate the mitigation plans based upon holistic factors that include the many 
other benefits of electrical undergrounding such as downed lines not blocking 
emergency response or emergency evacuation routes, and that an underground 
system will not require a PSPS event. 
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November 5, 2018 
 


Respectfully submitted,


MANATT, PHELPS & PHILLIPS, LLP 


By: /s/ David L. Huard 
 David L. Huard 


 David L. Huard 
Lilly B. McKenna 
Manatt, Phelps & Phillips, LLP 
One Embarcadero Center, 30th Floor 
San Francisco, CA 94111 
(415) 291-7400 
DHuard@manatt.com 
LMcKenna@manatt.com 
 
Attorneys for City of Laguna Beach 
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VERIFICATION 


I am the attorney for the City of Laguna Beach herein; said party is absent from 


the County of San Francisco, California, where I have my office, and I make this verification for 


said party for that reason. The statements in the foregoing document, and in the Comments of The 


City of Laguna Beach to Rulemaking 18-10-007, dated November 5, 2018, are true of my own 


knowledge, except as to matters which are therein stated on information or belief, and as to those 


matters I believe them to be true. 


I declare under penalty of perjury that the foregoing is true and correct. 


Executed on November 5, 2018 at San Francisco, California. 


_/s/ David L. Huard___ 


David L. Huard 
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PROOF OF SERVICE 


I, Christopher J. McClintock, declare as follows: 


I am employed in San Francisco County, San Francisco, California.  I am over the age of 
eighteen years and not a party to this action.  My business address is MANATT, PHELPS & PHILLIPS, 
LLP, One Embarcadero Center, 30th Floor, San Francisco, California  94111.  On November 5, 2018 I 
served the within: 


COMMENTS OF CITY OF LAGUNA BEACH TO RULE MAKING 18-10-007 


on the interested parties in this action addressed as follows: 


SEE ATTACHED SERVICE LIST 
 


 
 (BY PUC E-MAIL SERVICE) By transmitting such document electronically from 


Manatt, Phelps & Phillips, LLP, San Francisco, California, to the electronic mail 
addresses listed below.  I am readily familiar with the practice of Manatt, Phelps & 
Phillips, LLP for transmitting documents by electronic mail, said practice being that in 
the ordinary course of business, such electronic mail is transmitted immediately after 
such document has been tendered for filing.  Said practice also complies with Rule 
1.10(b) of the Public Utilities Commission of the State of California and all protocols 
described therein. 
 


 (BY U.S. MAIL) By placing such document(s) in a sealed envelope, with postage 
thereon fully prepaid for first class mail, for collection and mailing at Manatt, Phelps & 
Phillips, LLP, San Francisco, California following ordinary business practice. I am 
readily familiar with the practice at Manatt, Phelps & Phillips, LLP for collection and 
processing of correspondence for mailing with the United States Postal Service, said 
practice being that in the ordinary course of business, correspondence is deposited in the 
United States Postal Service the same day as it is placed for collection. 


 
I declare under penalty of perjury under the laws of the State of California that the 


foregoing is true and correct and that this declaration was executed on November 5, 2018, at San 
Francisco, California. 


 


       /s/ Christopher J. McClintock 
Christopher J. McClintock 
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CALIFORNIA PUBLIC UTILITIES COMMISSION 
Service Lists 


PROCEEDING: R1810007 - OIR WILDLIFE MITIGAT  
FILER: CPUC  
LIST NAME: LIST  
LAST CHANGED: NOVEMBER 5, 2018  


 
Download the Comma-delimited File  
About Comma-delimited Files  


 


Back to Service Lists Index  


 


Parties  


RUSSELL G. WORDEN                         KEITH SWITZER                            
DIR - REGULATORY OPERS.                   BEAR VALLEY ELECTRIC SERVICE             
SOUTHERN CALIFORNIA EDISON COMPANY        630 EAST FOOTHILL BLVD.                  
8631 RUSH STREET / PO BOX 800             SAN DIMAS, CA  91773                     
ROSEMEAD, CA  91770                       FOR: BEAR VALLEY ELECTRIC SERVICE, DIV   
FOR: SOUTHERN CALIFORNIA EDISON COMPANY   OF GOLDEN STATE WATER COMPANY            
                                                                                   
                                                                                   
KIRSTIE C. RAAGAS                         ERIK B. JACOBSON                         
REGULATORY COUNSEL                        REGULATORY RELATIONS                     
SAN DIEGO GAS & ELECTRIC COMPANY          PACIFIC GAS AND ELECTRIC COMPANY         
8330 CENTURY PARK COURT, CP32F            77 BEALE ST., MC B23A                    
SAN DIEGO, CA  92123                      SAN FRANCISCO, CA  94177                 
FOR: SAN DIEGO GAS & ELECTRIC COMPANY     FOR: PACIFIC GAS AND ELECTRIC COMPANY    
                                                                                   
                                                                                   
DANIEL MARSH                              CYNTHIA HANSEN MIFSUD                    
MGR - RATES & REGULATORY AFFAIRS          ASSIST. GEN. COUNSEL                     
LIBERTY UTILITIES (CALPECO ELECTRIC) LLC  PACIFICORP                               
933 ELOISE AVENUE                         825 NE MULTNOMAH ST., STE. 1800          
SOUTH LAKE TAHOE, CA  96150               PORTLAND, OR  97232                      
FOR: LIBERTY UTILITIES (CALPECOELECTRIC)  FOR: PACIFIC POWER, A DIV OF PACIFICORP  
                                                                                   
                                                                                   


Information Only  


JESSIE CROZIER                            JOAN WEBER                               
LUMINUS MANAGEMENT                        CALIF PUBLIC UTILITIES COMMISSION        
1700 BROADWAY, 26TH FL.                   OFFICE OF THE SAFETY ADVOCATE            
NEW YORK, NY  10019                       320 West 4th Street Suite 500            
                                          Los Angeles, CA  90013                   
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HANS LAETZ                                JANE TERJUNG                             
GENERAL MGR.                              TOPANGA COMMUNITY ALLIANCE               
ZUMA BEACH FM BROADCASTERS                1639 OAK DRIVE                           
RADIO MALIBU 99.1 FM KBUU                 TOPANGA, CA  90290                       
6402 SURFSIDE WAY                                                                  
MALIBU, CA  90265                                                                  
                                                                                   
                                                                                   
FRED G. YANNEY                            CASE ADMINISTRATION                      
ATTORNEY                                  SOUTHERN CALIFORNIA EDISON COMPANY       
YANNEY LAW OFFICE                         8631 RUSH STREET                         
17409 MARQUARDT AVE. UNIT C-4             ROSEMEAD, CA  91770                      
CERRITOS, CA  90703                                                                
                                                                                   
                                                                                   
MARGARITA GEVONDYAN                       RYAN STEVENSON                           
SR. ATTORNEY                              PRINCIPAL ADVISOR / REG - POLICY         
SOUTHERN CALIFORNIA EDISON COMPANY        SOUTHERN CALIFORNIA EDISON COMPANY       
2244 WALNUT GROVE AVE / PO BOX 800        8631 RUSH ST., GEN. OFFICE 4             
ROSEMEAD, CA  91770                       ROSEMEAD, CA  91770                      
                                                                                   
                                                                                   
DIANE CONKLIN                             JOSEPH W. MITCHELL, PH.D                 
SPOKESPERSON                              M-BAR TECHNOLOGIES AND CONSULTING, LLC   
MUSSEY GRADE ROAD ALLIANCE                19412 KIMBALL VALLEY RD.                 
PO BOX 683                                RAMONA, CA  92065                        
RAMONA, CA  92065                                                                  
                                                                                   
                                                                                   
CHUCK MANZUK                              JAMIE K. YORK                            
DIR - GRC & REVENUE REQUIREMENTS          GRC PROGRAM MGR.                         
SAN DIEGO GAS & ELECTRIC COMPANY          SAN DIEGO GAS & ELECTRIC COMPANY         
8330 CENTURY PARK COURT                   8330 CENTURY PARK COURT, CP32D           
SAN DIEGO, CA  92123                      SAN DIEGO, CA  92123                     
                                                                                   
                                                                                   
KEITH MELVILLE                            ERIC CARDELLA                            
SR. COUNSEL                               SUPERVISOR, ENGINEERING & PLANNING       
SAN DIEGO GAS & ELECTIRIC COMPANY         BEAR VALLEY ELECTRIC SERVICE             
8330 CENTURY PARK CT., CP-32D             42020 GARSTIN DRIVE / PO BOX 1547        
SAN DIEGO, CA  92123                      BIG BEAR LAKE, CA  92315                 
                                                                                   
                                                                                   
PAUL MARCONI                              MILES MAURINO                            
DIRECTOR                                  ADAMS BROADWELL JOSEPH & CARDOZO         
BEAR VALLEY ELECTRIC SERVICE              601 GATEWAY BLVD., STE. 1000             
42020 GRASTIN DRIVE / PO BOX 1547         SOUTH SAN FRANCISCO, CA  94080           
BIG BEAR LAKE, CA  92315                                                           
                                                                                   
                                                                                   
CHRISTOPHER PARKES                        FRANZ CHENG                              
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
OFFICE OF THE SAFETY ADVOCATE             MARKET STRUCTURE, COSTS AND NATURAL GAS  
AREA 2-D                                  AREA 4-A                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
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JULIA ENDE                                PETER V. ALLEN                           
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
MARKET STRUCTURE, COSTS AND NATURAL GAS   DIVISION OF ADMINISTRATIVE LAW JUDGES    
ROOM 4011                                 ROOM 5017                                
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
SARAH R. THOMAS                           SEAN A. SIMON                            
CALIF PUBLIC UTILITIES COMMISSION         CALIF PUBLIC UTILITIES COMMISSION        
DIVISION OF ADMINISTRATIVE LAW JUDGES     COMMISSIONER RECHTSCHAFFEN               
ROOM 5033                                 AREA 4-A                                 
505 VAN NESS AVENUE                       505 VAN NESS AVENUE                      
SAN FRANCISCO, CA  94102-3214             SAN FRANCISCO, CA  94102-3214            
                                                                                   
                                                                                   
WILLIAM K. SANDERS                        KATY MORSONY                             
DEPUTY CITY ATTORNEY                      STAFF ATTORNEY                           
CITY AND COUNTY OF SAN FRANCISCO          THE UTILITY REFORM NETWORK (TURN)        
CITY HALL RM 234                          785 MARKET STREET, SUITE 1400            
1 DR. CARLTON B. GOODLETT PLACE           SAN FRANCISCO, CA  94103                 
SAN FRANCISCO, CA  94102-4682                                                      
FOR: CITY AND COUNTY OF SAN FRANCISCO                                              
                                                                                   
                                                                                   
THOMAS LONG                               IVAN R. JIMENEZ                          
LEGAL DIRECTOR                            REGULATORY ATTORNEY                      
THE UTILITY REFORM NETWORK                SMALL BUSINESS UTILITY ADVOCATES         
785 MARKET ST., STE. 1400                 548 MARKET STREET, STE. 11200            
SAN FRANCISCO, CA  94103                  SAN FRANCISCO, CA  94104                 
                                                                                   
                                                                                   
DAVID J. MILLER                           MICHELLE CHOO                            
AVP - SR. LEGAL COUNSEL                   ASSISTANT                                
AT&T SERVICES, INC.                       AT&T SERVICES, INC.                      
430 BUSH STREET, ROOM 310                 430 BUSH STREET, 3ND FL.                 
SAN FRANCISCO, CA  94108                  SAN FRANCISCO, CA  94108                 
FOR: AT&T                                                                          
                                                                                   
                                                                                   
JIM TOMLINSON                             MEGAN SOMOGYI                            
DAVIS WRIGHT TREMAINE LLP                 ATTORNEY                                 
505 MONTGOMERY STREET, SUITE 800          GOODIN, MACBRIDE, SQUERI, & DAY, LLP     
SAN FRANCISCO, CA  94111                  505 SANSOME ST., STE. 900                
                                          SAN FRANCISCO, CA  94111                 
                                                                                   
                                                                                   
DAVIS WRIGHT TREMAINE LLP                 SUZANNE TOLLER                           
505 MONTGOMERY STREET, STE. 800           DAVIS WRIGHT TREMAINE LLP                
SAN FRANCISCO, CA  94111                  505 MONTGOMERY STREET, SUITE 800         
                                          SAN FRANCISCO, CA  94111-6533            
                                                                                   
                                                                                   
MAVIS SCANLON                             CASE COORDINATION                        
EDITOR                                    PACIFIC GAS AND ELECTRIC COMPANY         


                               5 / 7







4 


CALIFORNIA ENERGY MARKETS                 PO BOX 770000; MC B23A                   
425 DIVISADERO ST., STE 303               SAN FRANCISCO, CA  94177                 
SAN FRANCISCO, CA  94117                                                           
                                                                                   
                                                                                   
RACHEL JONES                              SAJI THOMAS PIERCE                       
EAST BAY MUNICIPAL UTILITY DISTRICT       EAST BAY MUNICIPAL UTILITY DISTRICT      
375 ELEVENTH STREET                       375 11TH STREET                          
OAKLAND, CA  94607                        OAKLAND, CA  94607-4240                  
                                                                                   
                                                                                   
GREGG MORRIS                              PAUL SCHULMAN                            
DIRECTOR                                  SR RESEARCH FELLOW                       
THE GREEN POWER INSTITUTE                 CTR FOR CATASTROPHIC RISK MGNT           
2039 SHATTUCK AVE., SUTE. 402             MILLS COLLEGE                            
BERKELEY, CA  94704                       UNIVERSITY OF CALIFORNIA                 
                                          BERKELEY, CA  94720                      
                                                                                   
                                                                                   
AMY WARSHAUER                             AUDRA HARTMANN                           
MGR - GOV'T & EXTERNAL AFFAIRS            PRINCIPAL                                
FRONTIER COMMUNICATIONS                   SMITH, WATTS & HARTMANN                  
1201 K STREET, SUITE 1980                 925 L STREET, SUITE 220                  
SACRAMENTO, CA  95814                     SACRAMENTO, CA  95814                    
                                                                                   
                                                                                   
CHARLIE BORN                              NICK CRONENWETT                          
FRONTIER COMMUNICATIONS                   LEGISLATIVE ANALYST                      
1201 K STREET, STE. 1980                  CALIFORNIA STATE ASSOC. OF COUNTIES      
SACRAMENTO, CA  95814                     1100 K STREET, STE 101                   
                                          SACRAMENTO, CA  95814                    
                                                                                   
                                                                                   
STACI HEATON                              LYNN HAUG                                
REGULATORY AFFAIRS ADVOCATE               ATTORNEY                                 
REGIONAL COUNCIL OF RURAL COUNTIES        ELLISON SCHNEIDER HARRIS & DONLAN LLP    
1215 K ST., STE. 1650                     2600 CAPITOL AVE., STE. 400              
SACRAMENTO, CA  95814                     SACRAMENTO, CA  95816                    
                                                                                   
                                                                                   
JOY MASTACHE                              KAREN NOREEN MILLS                       
SR. ATTORNEY - OFF. OF GEN. COUNSEL       SR. ATTORNEY                             
SACRAMENTO MUNICIPAL UTILITY DISTRICT     CALIFORNIA FARM BUREAU FEDERATION        
6301 S STREET, MS A311                    2300 RIVER PLAZA DRIVE                   
SACRAMENTO, CA  95817                     SACRAMENTO, CA  95833                    
                                                                                   
                                                                                   
SARBJIT BAGRI                             CATHIE ALLEN                             
CALIF PUBLIC UTILITIES COMMISSION         DIRECTOR, REGULATORY AFFAIRS             
OFFICE OF THE SAFETY ADVOCATE             PACIFICORP                               
180 Promenade Circle, Suite 115           825 N. E. MULTNOMAH, SUITE 300           
Sacramento, CA  95834                     PORTLAND, OR  97232                      
                                                                                   
                                                                                   
HEIDEMARIE CASWELL                       
PACIFICORP                               
825 NE MULTNOMAH, STE. 1700              
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From: Melody Song
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: Cell Towers in Palo Alto Neighborhoods
Date: Wednesday, December 12, 2018 9:30:11 PM

Dear Members of City Council,

I recently learned that the Architectural Review Board, considering its first new set of cell tower applications since
last December, voted 4-1 to require that ancillary cell tower equipment be located underground. This is the right
decision, and it is good for Palo Alto.

I strongly urge the City Council to:
1. Reverse the May 21st decision allowing Verizon to install its cheap, ugly and potentially hazardous equipment
above ground next to people’s homes;
2. Direct city staff to vigorously enforce Palo Alto’s aesthetics, noise, and other ordinances with respect to the siting
and installation of cell towers near residences; and
3. Direct city staff to stop advising the Planning and Transportation Commission to incorporate the FCC’s
aggressively pro-telecommunications industry order into our municipal ordinances.

Sincerely
Melody Song, a concerned Palo Alto resident

Planning and Transportation Commission Public Comment 12-12-18

mailto:shanghaimelody@yahoo.com
mailto:city.council@cityofpaloalto.org
mailto:Planning.Commission@cityofpaloalto.org
mailto:Jonathan.Lait@CityofPaloAlto.org
mailto:city.clerk@cityofpaloalto.org


From: Anne Rosenthal
To: Council, City; Planning Commission; Lait, Jonathan; Clerk, City
Subject: Reverse Verizon Decision
Date: Wednesday, December 12, 2018 4:20:38 PM

To the Palo Alto City Council:

I urge you to

1.      To reverse your May 21st decision allowing Verizon to install its cheap,
ugly and potentially hazardous, especially during earthquakes, equipment
aboveground next to people’s homes; 
 

2.      To direct City Staff to vigorously enforce Palo Alto’s aesthetics, noise
and other ordinances with respect to the siting and installation of cell towers
near residences; and, more specifically,;

 

3.      To direct City Staff to stop advising the Planning and Transportation
Commission to incorporate the FCC’s aggressively pro-
telecommunications-industry October order into our municipal ordinances.

 

Anne M Rosenthal
Palo Alto Resident and Voter

Planning and Transportation Commission Public Comment 12-12-18

mailto:greategret2018@gmail.com
mailto:city.council@cityofpaloalto.org
mailto:Planning.Commission@cityofpaloalto.org
mailto:Jonathan.Lait@CityofPaloAlto.org
mailto:city.clerk@cityofpaloalto.org


From: Linda Clarke
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: Cell Towers in Residential Areas
Date: Wednesday, December 12, 2018 1:51:26 PM

Dear City Council,
 

I am writing to implore you to reverse your May 21st decision allowing Verizon to install its
ugly and potentially hazardous equipment above ground next to people’s homes. Some of the
many reasons I chose to live in Palo Alto are the city’s aesthetics, noise ordinances and
support of its residents.
 
It is clear that the FCC’s pro-telecommunications industry stance does not adhere to Palo
Alto’s values, so please stop advising the Planning and Transportation Commission to
incorporate the FCC’s aggressively pro-telecommunications-industry October order into our
municipal ordinances.
 
Thank You,
Linda Clarke

 Washington Avenue
Palo Alto
 
 

Planning and Transportation Commission Public Comment 12-12-18

mailto:lspclarke@gmail.com
mailto:city.council@cityofpaloalto.org
mailto:Planning.Commission@cityofpaloalto.org
mailto:Jonathan.Lait@CityofPaloAlto.org
mailto:city.clerk@cityofpaloalto.org


From: Whitney Leeman
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: Fwd: 250 Hamilton Avenue, Palo Alto
Date: Wednesday, December 12, 2018 4:04:39 PM

Dear Councilmembers, 

I am writing to ask that you reverse your May 21st decision allowing Verizon to install its
cheap, ugly and potentially hazardous equipment aboveground next to people’s homes and
businesses.

I am also requesting that you direct City Staff to vigorously enforce Palo Alto’s aesthetics,
noise and other ordinances with respect to the siting and installation of cell towers near
residences and businesses.
 
Thirdly, I ask that you direct City Staff to stop advising the Planning and Transportation
Commission to incorporate the FCC’s aggressively pro-telecommunications-industry October
order into its municipal ordinances.
 
I realize that Cities get excited about renting their infrastructure to cellular carriers, but by
doing so, you are allowing your constituents to be the subjects of human experimentation,
without their consent.  See the email I sent to Rebecca Atkinson, below.

Sincerely,

Whitney Leeman

---------- Forwarded message ---------
From: Whitney Leeman <whitney.r.leeman@gmail.com>
Date: Wed, Dec 12, 2018 at 9:08 AM
Subject: 250 Hamilton Avenue, Palo Alto
To: <rebecca.atkinson@cityofpaloalto.org>

Dear Rebecca, I am writing to voice opposition to the AT&T sponsored small cell project
proposed at 250 Hamilton, Avenue, Palo Alto.

Despite industry claims, there are no data proving the safety of microwave/RF radiation at the
density needed for "internet of things", self driving cars, augmented reality, etc.  

However, there are thousands of published papers in peer-reviewed journals documenting
negative effects of microwave/RF radiation.  For example, see the following
link: https://ehtrust.org/worlds-largest-animal-study-on-cell-tower-radiation-confirms-cancer-
link/ 

There is a huge difference between "proven safety" vs. "assumed safety", "lack of data" or
"lack of conclusive evidence" on the subject of small cell towers in close proximity to humans,
or nonconsensual saturation of public and private space with microwave/RF radiation by
cellular providers.
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By approving this project, you are subjecting citizens of Palo Alto to nonconsensual human
experimentation.

If the project is approved, I for one will avoid the restaurants/businesses near the 250
Hamilton Avenue site, where I was having dinner when I saw the public notice posted.  I will
also inform the business owners about this project, in case they are unaware of its potential
impacts on employees and patrons.

Sincerely,

Whitney Leeman, Ph.D.
Portola Valley, CA
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From: Lily Huang Liao
To: Planning Commission; Lait, Jonathan; Clerk, City
Subject: Fwd: Update: Cell Towers in Residential Neighborhoods
Date: Wednesday, December 12, 2018 3:21:44 PM

Dear Sir/Madam,

I totally agree with the following position.  Thank you for your consideration.

Sincerely,
Lily Huang

---------- Forwarded message ---------
From: Jeanne Fleming <jfleming@metricus.net>
Date: Tue, Dec 11, 2018 at 2:33 PM
Subject: Update: Cell Towers in Residential Neighborhoods
To: <JFLEMING@metricus.net>
Cc: Jerry Fan <jerry.fan@gmail.com>, Jyotsna Nimkar <jnimkar@gmail.com>

Dear Neighbors:

We have great news:  The Architectural Review Board, considering its
first new set of cell tower applications since last December, voted
4-0-1 to require that ancillary cell tower equipment be located
underground.  (There were no votes in opposition.  One Board member
abstained.)  The all-volunteer ARB is working hard to protect the
interests of the residents of Palo Alto in the face of relentless
pressure to do otherwise.  We thank them.

On another front, Jeanne has sent a formal demand letter to City
Attorney Molly Stump, asking that City Council—in light of what we now
know about Jonathan Reichental and the pro-telecommunications-industry
bias at City Hall—reconsider its May 21st, 2018 decision upholding the
installation of the Vinculums/Verizon Cluster 1 cell towers in the
Midtown, South of Midtown, St. Claire Gardens, and Palo Verde
neighborhoods.  She has also asked Ms. Stump and City Clerk Beth Minor
to conduct their own investigation of Dr Reichental and to require him
to amend his six years of Statements of Economic Interest so that they
are complete, correct and unambiguous.

Finally, as welcome as Jonathan Reichental’s hasty resignation was, he
leaves behind a legacy of favoritism toward the telecommunications
industry that must be dismantled.

Right now, City Staff are advising the Planning and Transportation
Commission (PTC) to incorporate into Palo Alto’s municipal ordinances
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the current administration FCC’s October order establishing, among
other things, $270 per year as the maximum pole rental fee for cell
tower equipment.  The PTC will be considering this recommendation at
its meeting tomorrow, Wednesday, December 12th, 2018.

It is impossible to imagine that what City Staff is advising the PTC
to do could be of benefit to Palo Alto’s residents.   New York,
Seattle, Portland, Denver, San Jose and dozens of other cities are
resisting the order and suing the FCC over it.  Moreover, to reduce
fire hazards, the California PUC recently initiated the process of
establishing rules that ultimately will require the undergrounding of
many utility poles.

In this context, how can City Staff honestly recommend to the PTC that
they codify allowing these poles to be loaded up with heavy cell tower
equipment, let alone codify renting space on the poles for the
pittance of $270 a year?

We hope you will take a moment today to send a brief email to City
Council (City.Council@CityofPaloAlto.org) urging them:

To reverse their May 21st decision allowing Verizon to install its
cheap, ugly and potentially hazardous equipment aboveground next to
people’s homes;

To direct City Staff to vigorously enforce Palo Alto’s aesthetics,
noise and other ordinances with respect to the siting and installation
of cell towers near residences; and, more specifically,

To direct City Staff to stop advising the Planning and Transportation
Commission to incorporate the FCC’s aggressively
pro-telecommunications-industry October order into our municipal
ordinances.

Please CC your email to the PTC
(Planning.Commission@CityofPaloAlto.org ), to the PTC’s Staff liaison
Jonathan Lait (Jonathan.Lait@CityofPaloAlto.org ), and to the City
Clerk (City.Clerk@CityofPaloAlto.org).

We are, as always, most appreciative of your concern about locating
cell towers near residents’ homes and of your continuing support for
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reining in the telecommunications industry’s ambitions in Palo Alto.

Jeanne, Jerry & Jyo

For United Neighbors
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From: Barbara Kelly
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: Cell Towers in Residential Neighborhoods
Date: Tuesday, December 11, 2018 11:58:05 PM

My husband and I urge you:

To reverse your May 21st decision allowing Verizon to install its cheap, ugly and
potentially hazardous equipment aboveground next to people’s homes;
 
To direct City Staff to vigorously enforce Palo Alto’s aesthetics, noise and other
ordinances with respect to the siting and installation of cell towers near residences;
and, more specifically,
 
To direct City Staff to stop advising the Planning and Transportation Commission to
incorporate the FCC’s aggressively pro-telecommunications-industry October order
into our municipal ordinances.

Sincerely,

George and Barbara Kelly
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From: Leo Povolotsky
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City; Jeanne Fleming
Subject: Update: Cell Towers in Residential Neighborhoods TIME SENSITIVE
Date: Wednesday, December 12, 2018 3:51:32 AM

Dear City Council,

We are concerned about the situation with installation of the new cell towers in our
neighborhood and are asking you please:

1. To reverse your May 21st decision allowing Verizon to install its cheap, ugly
and potentially hazardous equipment aboveground next to people’s homes; 

2. To direct City Staff to vigorously enforce Palo Alto’s aesthetics, noise and
other ordinances with respect to the siting and installation of cell towers near
residences; and, more specifically, 

3. To direct City Staff to stop advising the Planning and Transportation
Commission to incorporate the FCC’s aggressively pro-telecommunications-
industry October order into our municipal ordinances.

Sincerely,

Leo Povolotsky,
Palo Alto resident of 27 years,
HOA Board Member
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From: Tina Chow
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: please take action
Date: Tuesday, December 11, 2018 6:18:11 PM

Dear City Council members,

Recent developments regarding cell towers in residential neighborhoods and the
actions of city staff are alarming and I urge you to stand up for Palo Alto residents!

I am writing to ask you:

1. To reverse your May 21st decision allowing Verizon to install its cheap and
potentially hazardous equipment aboveground next to people’s homes;
[what about fire hazards?]

 
2. To direct City Staff to vigorously enforce Palo Alto’s aesthetics, noise and

other ordinances with respect to the siting and installation of cell towers near
residences; and, more specifically, 

 
3. To direct City Staff to stop advising the Planning and Transportation

Commission to incorporate the FCC’s aggressively pro-telecommunications-
industry October order into our municipal ordinances. [How for example is
$270/year rent in the best interest of Palo Alto residents?]

Dozens of other cities are standing up for their neighborhoods on this issue. Palo Alto
can and should be a leader in creating a community that is respectful of residents’
needs and concerns. 

Sincerely,
Tina Chow, Ph.D.
Barron Park
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From: Jeanne Fleming
To: Council, City
Cc: Planning Commission; Lait, Jonathan; Clerk, City
Subject: City Staff pressing PTC to get with the telecom industry"s program
Date: Tuesday, December 11, 2018 2:54:31 PM

Dear Mayor Kniss, Vice-Mayor Filseth and Council Members DuBois, Fine, Holman,
Kou, Scharff, Tanaka and Wolbach,
 
I am writing to urge you to direct City Staff to stop advising the Planning and
Transportation Commission to incorporate into Palo Alto’s municipal ordinances the
current administration FCC’s October order establishing, among other things, $270
per year as the maximum pole rental fee for neighborhood cell tower equipment.
 
The PTC will be considering this recommendation at its meeting tomorrow,
Wednesday, December 12th, 2018.
 
It is impossible to imagine that what City Staff is advising the PTC to do could be of
benefit to Palo Alto’s residents. 
 
New York, Seattle, Portland, Denver, San Jose and dozens of other cities are
resisting the order and suing the FCC over it. 
 
Moreover, to reduce fire hazards, the California PUC just initiated the process of
establishing rules that ultimately will require the undergrounding of many utility poles. 
 
In this context, how can it make sense for City Staff to recommend to the PTC that
they codify allowing these poles to be loaded up with heavy cell tower equipment, let
alone codify renting space on the poles for the pittance of $270 a year?
 
Please consider what is best for residents and direct City Staff to stop advising the
PTC to needlessly lock Palo Alto into a bad policy that aggressively favors the
telecommunications industry at the expense of the people who live here.
 
Sincerely,
 
 
Jeanne Fleming
 
 
Jeanne Fleming, PhD
JFleming@Metricus.net
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From: Hur, Mark
To: Neilson Buchanan; De Geus, Robert
Cc: Council, City; Planning Commission; Sallyann Rudd; Malcolm Roy Beasley; Ronjon Nag; Marion Odell; Neeraj

Pendse; John Guislin; Norman H. Beamer; Fred Kohler; Kuo-Jung Chang; Gabrielle Layton; Becky Sanders;
Furman, Sheri; Allen Akin; Michael Hodos; Mary Gallagher; Mary Dimit

Subject: RE: Downtown RPP data for Non-Resident Parking Permits
Date: Monday, December 3, 2018 9:50:11 AM

Hello Neilson,
 
Please review the table below for a breakdown of Downtown RPP non-resident permits sold as of
12/3/18. Please let me know if you have any questions.
 

Zone
Employee

Decals Sold
Employer Hang-

Tags  Sold
Total Permits

Sold
Total Permit

Inventory
Permits

Available

1 46 22 68 69 1

2 71 37 108 111 3

3 57 69 126 208 82

4 64 52 116 176 60

5 98 49 147 162 15

6 59 33 92 92 0

7 73 41 114 125 11

8 38 19 57 57 0

9 - - - - 0

10 - - - - 0

 Total 506 322 828 1000 172
Reserve       100  

 
Thank you,
 

 
Mark Hur | Operations Lead
Office of Transportation | City of Palo Alto
250 Hamilton Avenue | Palo Alto, CA 94301
T: 650.329.2520 |E: Mark.hur@cityofpaloalto.org
 
Please think of the environment before printing this email – Thank you!

 
Use Palo Alto 311 to report items you’d like the City to fix!!  Download the app or click here to make
a service request.
 

From: Neilson Buchanan <cnsbuchanan@yahoo.com> 
Sent: Saturday, December 1, 2018 9:14 AM
To: Hur, Mark <Mark.Hur@CityofPaloAlto.org>; De Geus, Robert
<Robert.DeGeus@CityofPaloAlto.org>
Cc: Council, City <city.council@cityofpaloalto.org>; Planning Commission
<Planning.Commission@cityofpaloalto.org>; Sallyann Rudd <sallyannr03@gmail.com>; Malcolm Roy
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Beasley <beasley@stanford.edu>; Ronjon Nag <ronjonn@yahoo.com>; Marion Odell
<marionodell7@gmail.com>; Neeraj Pendse <pendse.neeraj@gmail.com>; John Guislin
<jguislin@gmail.com>; Norman H. Beamer <nhbeamer@yahoo.com>; Fred Kohler
<fkohler@sbcglobal.net>; Kuo-Jung Chang <kuojungchang@gmail.com>; Gabrielle Layton
<strop@redjuice.com>; Becky Sanders <rebsanders@gmail.com>; Furman, Sheri
<sheri11@earthlink.net>; Allen Akin <akin@arden.org>; Michael Hodos <mehodos@mac.com>;
Mary Gallagher <marygallagher88@gmail.com>; Mary Dimit <marydimit@sonic.net>
Subject: Downtown RPP data for Non-Resident Parking Permits
 
Good Morning, Rob and Mark
 
Would you please compile fresh Downtown RPP data on non-resident permits sales by zone as
of Dec 1, 2018?    Include any data you have for show-rates.  Thank you.
 
This information is essential for resident leaders to confer with City Council members and our
neighbors.
 
If it necessary, please consider this email as a request for public information.  Please see
attached example of data format compiled on June 25, 2018.  This data is now obsolete
because new permit sales commenced Oct 1, 2018.
 
Neilson Buchanan

 Bryant Street
Palo Alto, CA  94301
 

cnsbuchanan@yahoo.com
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From: Neilson Buchanan
To: Hur, Mark; De Geus, Robert
Cc: Council, City; Planning Commission; Sallyann Rudd; Malcolm Roy Beasley; Ronjon Nag; Marion Odell; Neeraj

Pendse; John Guislin; Norman H. Beamer; Fred Kohler; Kuo-Jung Chang; Gabrielle Layton; Becky Sanders;
Furman, Sheri; Allen Akin; Michael Hodos; Mary Gallagher; Mary Dimit

Subject: Downtown RPP data for Non-Resident Parking Permits
Date: Saturday, December 1, 2018 9:14:44 AM
Attachments: 180625 Downtown RPP Non-Resident Permit Sales by Zone June 25 2018.pdf

Good Morning, Rob and Mark

Would you please compile fresh Downtown RPP data on non-resident permits sales
by zone as of Dec 1, 2018?    Include any data you have for show-rates.  Thank you.

This information is essential for resident leaders to confer with City Council members
and our neighbors.

If it necessary, please consider this email as a request for public information.  Please
see attached example of data format compiled on June 25, 2018.  This data is now
obsolete because new permit sales commenced Oct 1, 2018.

Neilson Buchanan
 Bryant Street

Palo Alto, CA  94301
 

cnsbuchanan@yahoo.com
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From: Neilson Buchanan
To: Neilson Buchanan
Cc: Council, City; De Geus, Robert; Hur, Mark; Planning Commission; Laura D. Beaton
Subject: Urgent! Your action is needed
Date: Sunday, December 2, 2018 3:38:04 PM
Attachments: Downtown RPP Zones 1 to 10 Map Jan 2018.pdf

Buchanan attorney response to Housing Ordinance Nov 29 2019.PDF

Dear Neighbors who live in Downtown RPP!  Especially Zones 1, 4 and 5.  Please
open and read the two attachments

Background
Our City council will  probably approve a new housing ordinance on Dec 3 and Dec
10.  This ordinance creates economic incentives  for denser housing developments
and less parking.  In my opinion there is very little possibility to change the direction of
the council.  The housing ordinance will be approved more or less as proposed by
staff and the Planning Commission.  I feel that the housing ordinance will not
significantly increase housing supply nor reduce housing costs per square foot. 
Housing units may be smaller but still be expensive relative to other adjacent towns. 
Supply of housing will be increased slightly but much less that the ongoing increase in
worker density and jobs.    

The housing ordinance does not materially address housing for Palo Alto citizens who
need truly affordable housing.e.g. teachers, healthcare workers, service workers,
retail workers, etc.

The housing ordinance is in direct conflict with the RPP ordinance which shields our
neighborhoods from commercial parking and traffic spillover.  Unfortunately the
Council seems ready to approve the housing ordinance without addressing this
conflict. The issue is that housing within the commercial core is likely to push its
parking from the core to the adjacent neighborhoods.   More housing in the
commercial core  will inevitably mean more commercial traffic and parking in our
neighborhoods,  The major impact will be concentrated on RPP Zones, 1, 4 and 5.

There are two solutions.  The first solution is that the commercial core area must
obligated to provide all parking needed for commercial core housing.  The solution is
outlined in the attached letter from legal firm Shute, Mihaly.  The second solution is
for RPP stakeholder and Council to adopt a quality standard prescribing the amount
of non-resident parked vehicles in neighborhoods.  City Council thus far has refused
to take a position on quality standards for neighborhoods.

----------------

Call to Action
1. Send an email to city council at city.council@cityofpaloalto.org.  Ask for the
following support:

Do not approve the housing ordinance without full understanding of how
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396 HAYES STREET, SAN FRANCISCO, CA 94102 


T: (415) 552-7272   F: (415) 552-5816 


www.smwlaw.com 


LAURA D. BEATON 


Attorney 


beaton@smwlaw.com 


 


November 29, 2018 


Via Electronic Mail 


City Council of the City of Palo Alto 
250 Hamilton Avenue 
Palo Alto, California 94301 
E-Mail: city.council@cityofpaloalto.org 


 


Re: 2018 Comp Plan Implementation/Housing Ordinance and 
Downtown RPP 


 
Dear Council Members: 


This firm represents Neilson Buchanan.  Mr. Buchanan, a resident of a 
neighborhood adjacent to downtown, is concerned about the interaction of the proposed 
housing ordinance and the City’s Residential Preferential Parking (RPP) Districts, 
including the Downtown RPP and Evergreen Park-Mayfield RPP.  Specifically, Mr. 
Buchanan is concerned that new, dense residential developments with low parking 
requirements in the adjacent commercial areas, which are encouraged by the housing 
ordinance, will negatively impact the RPP Districts. 


To avoid such an impact—and to avoid undermining the housing 
ordinance’s goal of reliance on private vehicles—Mr. Buchanan requests that the 
Council consider amending the housing ordinance, or amending the RPP programs, 
to prohibit residents of newly constructed, dense housing in commercial zones from 
being able to acquire RPP permits to park in any of the RPP zones (Zones 1-10 in 
the Downtown RPP and Zones A-F in the Evergreen Park-Mayfield RPP).  In taking 
this action, the Council will achieve both its goal of reducing downtown residents’ 
reliance on cars, and avoid exacerbating the already significant high demand for parking 
on residential streets adjacent to the two commercial cores. 


Generally, Mr. Buchanan supports the housing ordinance’s goal of 
encouraging denser housing in Palo Alto’s downtown core, which will hopefully enhance 
the area’s vibrancy and reduce reliance on private vehicles.  In pursuit of the goal of 
reducing vehicle reliance, the housing ordinance reduces some of the on-site parking 
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requirements for new construction.  See Proposed Housing Ordinance Revisions to 
Municipal Code Section 18.52.040.  However, it is likely that new construction will 
attract new resident car-owners to downtown Palo Alto, who will now be faced with the 
inability to park on-site, or with having to pay a premium for on-site parking. 


The problem resides in the interplay of the housing ordinance’s parking 
requirements with the current RPP programs.  The current RPP programs provide that 
residential parking permits are valid in all zones in the  RPPs.  This means that a resident 
of a newly constructed apartment building in a downtown core could acquire an RPP 
permit to park anywhere but the commercial core.  The combination of new downtown 
developments providing less on-site parking and the residents of these developments 
being able to acquire permits to park in the residential neighborhoods surrounding the 
downtown commercial areas will inevitably result in new downtown residents parking in 
the surrounding residential neighborhoods, either because on-site parking is unavailable 
or is more expensive than acquiring an RPP permit.  This, of course, will result in severe 
degradation of already-strained parking conditions for the residents of the surrounding 
neighborhoods and will undermine the housing ordinance’s goal of reducing reliance on 
privately owned vehicles. 


Indeed, parking demand in new housing developments may be higher than 
expected.  For example, housing projects with limited on-site parking will likely offer 
unbundled pricing for on-site parking, with landlords renting parking stalls separately 
from residential units.  And the cost of this on-site parking will likely be priced far above 
the current low price for residential parking permits in Zones 1-10 and A-F.  This pricing 
differential will create incentive for new downtown resident to acquire RPP permits 
and concentrate vehicle parking in Zone 1, 5, D, and E, which are nearby (though 
not adjacent to their commercial-zone homes).  This risks undermining the quality 
improvements achieved in the last two years, and this issue should be addressed 
prospectively.   


Unfortunately, the November 26 housing ordinance staff report to City 
Council made no mention of what impacts dense, new housing in the two commercial 
zones would have on the surrounding neighborhoods and their RPPs.  Resident leaders 
for the past three months have been seeking stakeholder collaboration with city staff on 
this issue, but these meetings have not yet been scheduled.  This collaboration was 
suggested by City staff but not acted upon.  Therefore, the Council lacks sufficient 
information to make a prudent decision about the potential conflict between the housing 
ordinance and RPP ordinance, which this letter attempts to address. 
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For these reasons, Mr. Buchanan encourages the Council to take one of the 
following actions to ensure that a boom of new, denser housing in downtown commercial 
cores will not undermine the City’s goal of few vehicles per new housing unit—instead 
of unintentionally encouraging new commercial-core residents to park on nearby 
neighborhood streets.  First, the Council could amend the housing ordinance to exclude 
any new residential construction in the commercial districts from being able to participate 
in the RPP Programs.   


Second, in the alternative, the Council could amend the RPP Programs to 
exclude residents of new construction from participating in those RPPs at all.  For 
example, the RPP programs could be modified to establish an RPP zone in the 
commercial cores, and residents of the commercial core would be able to park in that 
zone but not elsewhere.  This would eliminate the spillover from the commercial core to 
residential neighborhoods.  Notably, the two new, large garages will be available for 
nearby parking when the new housings’ parking demand cannot be accommodated on-
site. 


Either of these approaches would encourage car-free living and protect the 
interests of residents of eight downtown neighborhoods* who already struggle with 
overtaxed and saturated street-face parking around their homes.  And this is not a novel 
approach.  The City of San Francisco recently approved a new RPP for its Dogpatch 
neighborhood, the eligibility boundaries for which were designed to exclude new, high-
density housing that had fewer on-site parking spaces than residential units.  See San 
Francisco Municipal Transportation Agency Staff Report (April 10, 2018), p. 9, available 
at https://www.sfmta.com/sites/default/files/reports-and-documents/2018/04/4-17-
18_item_12_residential_parking_permit_area_ee_-_dogpatch.pdf.  The same approach is 
warranted for downtown Palo Alto. 


Finally, regardless of the action the Council takes, the housing ordinance is 
based on significant assumption about vehicle ownership and uses which may not apply 
in Palo Alto.  Therefore, the Council should direct City staff to conduct ongoing annual 
studies of parking impact and car ownership as new housing is added, to ensure that the 
City’s goals are being met.   


Thank you for your consideration. 
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 Very truly yours, 


 
SHUTE, MIHALY & WEINBERGER LLP 
 


 
 
Laura D. Beaton 


 
* Neighborhoods subject to negative parking impact from the new housing ordinance 
include Crescent Park, Downtown North, Evergreen Park, Mayfield, Old Palo Alto, 
Professorville, South Gate, University South. 
 
cc: City Clerk (city.clerk@cityofpaloalto.org) 
 James Keene, City Manager (james.keene@cityofpaloalto.org) 
 Molly S. Stump, City Attorney (city.attorney@cityofpaloalto.org) 


Jonathan Lait, Interim Planning Director (jonathan.lait@cityofpaloalto.org) 
Neilson Buchanan 
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vehicles owned by tenants in under-parked new commercial core housing will
spillover onto RPP Zones 1, 4 and 5 adjacent to University Avenue.
Direct city staff to convene an emergency city-wide  RPP stakeholder process
to refine the city's RPP ordinance and assure equitable distribution of non-
resident vehicles in all RPP zones.  This process must start in mid-January
and forward recommendations to City Council within 60 days.
Demand that Mayor Kniss report on actions that Council will take after the
Special Traffic Town Hall she convened in October.

2. If you have a personal relationship with any city councilperson, contact her/him
directly as soon as possible and state your concerns.
----------------

If you have any questions about this Call to Action, email John Guislin [jguislin@gmail.com]
or call/email Neilson Buchanan [cnsbuchanan@yahoo.com 650 537-6911].  PAN and PASZ
have positions on the housing ordinance and you may find information on their websites.

Here is the link to the Housing Ordinance and Dec 3 City Council Agenda
https://www.cityofpaloalto.org/civicax/filebank/documents/67968

Neilson Buchanan
 Bryant Street

Palo Alto, CA  94301
 

cnsbuchanan@yahoo.com
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From: Shannon Rose McEntee
To: citycouncil@cityofpaloalto.org; City Mgr; Planning Commission
Subject: Proposed Zoning Requirements for Home Developers
Date: Friday, November 23, 2018 12:59:40 PM

Dear Palo Alto City Council,

Your proposed revisions in our zoning codes are a huge mistake.  We must NOT reduce the parking requirements
for any new residential developments.  Because the cost of living is so high for both owners and renters in Palo Alto,
MORE people are cramming into both rental and owner-occupied homes and condos.  My 55-unit condo building
(16 2-bdr units, 39 1-bdr units and 1 studio) has seen an enormous shift in demographics.  In the 25 years I've lived
here, the number of residents in a 1-bedroom condo has increased dramatically.  We now have families of three and
four crammed into one-bedroom condos, including adults with teenage children!  Head of households are
technocrats, attorneys and other professionals. Their need for parking isn't going to decrease and we will never be
able to build enough new housing to stop or even slow down this trend.  

Yes, we need meaningful housing reform, but it needs to include more, not less, parking per unit!  And we don't
want tenements in Palo Alto -- we need sufficient setback and green space for any new housing.

Sincerely,

 
Shannon Rose McEntee

 Sheridan Avenue
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From: Cervantes, Yolanda
To: Cervantes, Yolanda
Cc: Lait, Jonathan; Planning Commission
Subject: Message regarding 3200 El Camino Real
Date: Monday, November 19, 2018 9:33:13 AM

Good morning Commissioners,
I am forwarding the message below on behalf of Dominic Dutra of Architectural
Dimensions. This project is scheduled to be heard by the PTC on 12/12/18.
Dear Planning Commissioner,

I write you on behalf of the owners of the Parmani Hotel at 3200 El Camino
Real (18PLN-00045). Our proposed project is a 99-room, 4-story hotel which
will replace the existing 2-story, 36-room hotel. Our project has been in the
Planning review process for more than 3 years now, and we are finally
approaching a PTC hearing date to present the project. We have been to the
ARB several times and to the City Council for pre-screening reviews, and we
have worked closely with staff to refine design issues to yield a new hotel
design that completely respects all zoning and development regulations,
except for the 50’ setback that makes redevelopment of the site impossible.
Our entitlement application includes a request to delete the 50’ special
setback that traverses through this project site in the east/west direction,
splitting the site in half as the site is only 100’ wide. The 50’ special setback
was established in the zoning code around 1956 presumably to set the tone
for future development (at that time) for the Stanford Business Park. The
setback would, and did, set buildings (developed over the years) 50’ back
from property lines along Hansen. While a deep “parklike” setback was
appropriate for business parks, the setback specifically did not consider its
impacts on our site that is only 100’ x 275’ and really fronts El Camino, not
Hansen. The existing hotel on the site was developed in 1948 before the
setback was crafted thus making the site now “non-conforming”.
We believe that we have a design that addresses many development
constraints and will provide many benefits to the community. We request a
meeting with you to present the project and answer any questions you may
have.
Thank you and best regards,

Please let me know if you have any questions or need further information.
Thank you!
Dominic Dutra, Senior Agency Manager

30 Years of Success!
www.archdim.com

 S.F. BAY AREA
300 Frank H. Ogawa Plaza, Ste. 375
Oakland, CA 94612
TEL. 510.463.8300
FAX. 510.463.8395
Yolanda M. Cervantes
Administrative Assistant
Planning & Community Environment
City of Palo Alto
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250 Hamilton Ave
Palo Alto, CA 94301
Main Line: 650.329.2441| Direct Line: 650.329.2404
Yolanda.cervantes@cityofpaloalto.org
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